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MISSOURI Pacrric Rammroap ComMpPaxNy v KINSLOW
Op1n10n delivered Aprll 6 1925 '

1. CONTINUANCE—ABSENT WITNESS—DILIGENCE. —-Dlhgence in prov-
ing the attendance as witness of an absent employee is not shown
by defendant where the witness has not been subpoenaed but was
merely instructed to be present

2. CONTINUANCE—DISCRETION OF COURT —-Overruhng an apphcatlon
for a continuance on account of the absence of a witness from
the State was not an abuse of discretion where dlllgence was not
shown in procuring his attendance and a statement as to what
he would prove was admitted and treated as evidence. .

3. MASTER AND SERVANT—ASSUMED RISK—SUFFICIENCY OF EVI-
DENCE.—A finding that plamtlff did not assume the risk of being
injured in operating a ripsaw held sustalned though the evidence
was conflicting.

4. MASTER AND SERVANT—NBGLIGENCE OF MASTER—JURY GQUESTION.
—Whether a ripsaw was equipped with a proper guard held for
the jury.

5. TRIAL—REPETITION OF INSTRUCTIONS —Refusal to give an lnstruc-
tion on a subject covered by another instruction which was
given held no error.

Appeal from Pope Circuit. Court J T. Bullock
Judge ; affirmed.
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Thomas B. Pryor and Vincent M. Miles, for appel-
lant. : '

Ward & Caudle, for appellee.

Humprreys, J. Appellee, whose hand was per-
manently injured while operating a ripsaw for appellant
in its machine shops in North Little Rock, brought this
suit, by his next friend, in the circuit court of Pope
County, to recover damages for the injury, alleging that
it occurred through the negligence of appellant-in failing
to warn appellee of the dangers incident to opérating
the machine, and in not having it equipped with the
proper guard to prevent the saw from catehing the tim-
ber he was sawing and kicking it back toward him. -

Appellant filed an answer denying the material
allegations of negligence, and, by way of further defenses,
pleading contributory negligence and assumption of the
risk by appellee.

The cause was submitted to the jury upon the plead-
ings, the testimony introduced by the parties, and instruc-
tions of the court, resulting in a verdict and consequent
Judo'ment for appellee in the sum - of $5OO from Wh1ch
is this appeal.

Appellant first contends for a reversal of the judg-
ment because the trial court refused to continue the cause
until the next term of court, on account of the absence
of D. C. Nichols, assistant foreman in the shops, by whom
it expected to prove that appellee had not only been
warned of the dangers incident to operating the machine,
but had been instructed not to operate same. Also that
the machine was properly equipped. This witness had
not been subpoenaed, but had been instructed by the rail-
road officials to be present, and would have been had he
not had trouble with his family and skipped out to Texas.
It was stated in the affidavit for continuance that witness
could be located and his presence obtained or his deposi-
tion taken by the next term of court. The facts to which
he would have testified, if present, were set out fully in
the motion for continuance, and the attorney for appellee
admitted that witness would testify to the statements con-



ARK.] Mo. Pac. Ramroap Co. v. Kinsrow.. 489

tained in the affidavit, if present. His statement was
read to the jury and treated as evidence in the case.
Learned counsel for appellant argues that prejudice
resulted to his client becatse he was compelled to reduce’
Nichols” testimony to writing before the trial without
- having -had an opportunity to converse with him. No
showing is made that he could not have conversed with
him during the pendency of the suit, and no showing is
made that the testimony would have been different from
the statement contained in the motion for a continuance.
We do not think sufficient diligence was shown to obtain
the presence of the witness, and do not think the trial
court .abused its discretion in overruling the motlon to
continue the cause.

-Appellant. next contends for a reversal of the Judg~
ment upon the alleged ground that appellee operated the
ripsaw without the guard, and knew and appreciated the:
dangers of doing so. -This alleged ground is not sup-
ported by -the undisputed testimony. Appellee:  was
twenty years of age, and was working as an apprentice
in the shops. He had never had any experience  in
opéerating a ripsaw before he undertook to operate the
one in: question. It was a circular saw, which came in
throvigh a:-square table. It revolved toward the operator,
and, when in motion, moved very rapidly. Testimony
was introduced tending to show that the operation of the
ripsaw.. was -dangerous. The foreman testified that he
never permitted an apprentice to operate a ripsaw until
he had been in the shop six months, on account of -the
danger incident to the operation thereof. Appellee had
not- been in' the shop that long at the time the injury
occurred. Appellee testified; in substance, that he was
instructed by D. C. Nichols, the assistant foreman, on the
occasion when he was injured, to make six ‘mallets with
handles; that, in order to make the handles, it was nec-
essary to rip them out 6f blocks whi¢h had been provided
for the purpose; that, while engaged in this work, the
piece of timber which he had passed through the ripsaw
“was caught by the saw and thrown back toward him,
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which hit and injured his hand ; that he had never worked
in the shop before, and had never been called upon to
pay any particular attention to the ripsaw; that Mr.
Nichols nor any one else had given him any instructions
how to run it; that no one had ever told him that it was
dangerous to operate the machine, and that no one had
ever talked to him about it at all. It is true that, on
cross-examination, he said that he knew the guard should
be over the saw, and that he thought that it was over
the saw when he was operating same, but he afterwards
stated that he did not realize the danger incident to
operating it without pulling the guard over the saw, and
that he was not certain whether the guard was over it
at the time. It is also true that, while in the hospital
on account of the injury, he signed a purported statement
to the effect that the injury resulted from his own negli-
gence, and that the railroad was not to blame for it, but
he denied that he made such a statement to the claim
agent, claiming that the statement he made was exactly
like his testimony before the jury. William Westphall,
a witness for appellee, testified that he owned and oper-
ated 4 ripsaw of the same kind as the one upon which
appellee was injured, and that, in order to keep short
timber from turning and catching. in the saw and being
hurled back toward the operator, a thin strip of iron or
guard was placed up behind the saw.

The testimony introduced in behalf of appellant was
contradictory on all material points to that introduced
by appellee.

We cannot say as a ‘matter of law that, because
appellee’s evidence was conflicting, and that because he
made a purported statement to the claim agent different
from his testimony before the jury, his testimony must
be disregarded. On the contrary, we must conclude that
the jury accepted as true the portions of his testimony
most favorable to his cause of action. Viewing the
testimony introduced by apvellee in this favorable light,
there is sufficient legal testimony of a substantial char-
acter in the record to support the verdict and judgment.
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Appellant next contends for a reversal of the judg-
ment because the court gave instruction No. 4, submitting
the issue to the jury as to whether or not the machine
was equipped with the proper guard. The testimony of
William Westphall, set out above, together .with the
undisputed evidence that the mallet handle was kicked
‘back by the saw, warranted the submission of that issue
to the jury.

' The last contention of appellant for a reversal of
the judgment is that the court erred in refusing to give its
requested instruction No. 8 to the jury, which is as fol—
lows: .

“If you believe that Kinslow was operatmg the saw
as a volunteer, and not under the directions of his fore-
man to do this work, but at the request of some fellow-
servant, who so dlrgcted him, then he assumed the risk
of his ,injury-, and your verdict must 'be for the defend-
ant.”’ This instruction was covered by instruction No.
14, given at the request of appellant..

No error appearing, the Judgment is aﬁﬁrmed



