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. V

HUNT v ROAD IMPROVEMENT DISTRICT No 1‘) '
Oplnlon dehvered March 23, 1925 '

1.,: HIGHWAYS—GROUNDS . FOR SETTING ASIDE ~ ASSESSMENTS.—Where
;,plans were formed, benefits assessed and money borrowed for a
“road improvement, the fact that the antlclpated beneﬁts were not
'reallzed or that the’ ‘available funds were insufficient to complete

the improvement does not afford 'grounds for cancelling the

-+ assessments -which- were made- and ‘taxes thereon lev1ed to pay

outstanding -obligations. . . .

HIGHWAYS—IMPROVEMENT ‘DISTRICT—REASSESSMENT. -—In a sult by
taxpayers against a road improvement district to cancel assess-
menbs and eliminate plaintiffs’ lands from. the district, wherein

' plalntlffs "did not ask for a reassessment nor state facts suffi-

éient to show the necéssity for a reassessiment in conformity with
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the statute, a -decreé ordermg a’l reassessment of beneﬁts held

. -unwarranted. G O N PR P AN S

3: HIGHWAYS—REASSESSMENT WARRANTED WHEN. —Under the statute

creating a road improvement "district; a reassessment of the

-, benefits assessed in a road 1mprovement dxstmct is not Justlﬁed

unless it can be made w1thout dmmmshmg the t,otal amount of
assessments ‘ . : ‘

Appeal from Woodruff Chancely Court Southeul
District; 4. L. Hutchins, leancellm, afflrmed -
Jona,s F. Dyson, for appellant: . . o,
. W. J, Dungan, for appellee. - ... .
: MCCULLOCH C. J. This a,ppeal mvolves two con-
solidated actions in the chancery court of ., Woodruff
County—one instituted. by.:appellee. road. 1r_uprovemeut
district against certain delinquent taxpayers to:enforce

taxes on betterments, and the other.instituted :by cer-

tain other taxpayers to restrain the road district from
attempting .to enforce assessments, and.praying ,also
for a.decree. canceling .the. assessments:on their lands.
In both cases there.is an effort to cancel the assessments
of benefits on the alleged. ground that the part of the
road to be.improved contiguous to the.lands of appel-
lants was not in fact improved at all, and that, on account
of the omission to.compete the improvement as origi-
‘nally ,planned, the lands of appellants will, receive no
benefit. ' The ‘two cases' were, as before stated;:consoli-

dated; and heard by the chancery.court as one case upon
‘the following agreed statement of facts: S

“¢“That Road JImprovement Distriet No. 12 of Wood-
ruff County was created under act 402 of'the General
Assembly of 1919. "That, pursuant to the authonty con-
tained in the act, the board of: commissioners:of" said
road district proceeded 'to assess 'the- benefits to- 'the
lands embraced in the'-distriet that “would- -accrue' by
reason of ‘the 1mpr0vement contémplated in':the' act.
That the lands described in the complaint are ‘embraced
in the district, and the beneﬁts alleged-in' the":¢éomplaint
were assesséd in the amounts and for ‘the. years named
in’the complaint. - That thereafter 'a tax levy was ‘made -
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" by the county court of Woodruff County on. said.land,
and taxes thereafter were collected as alleged in the com-
plaint, in the amounts, or at the rates, and for the years
as alleged. That the said assessed -benefits above

described constitute a lien on all of the lands in the dis- -

trict. That, pursuant to the authority contained in act
402, the board of commissioners issued and sold to third
persons bonds of the district ini ‘the surm of $585,000,
these being interest-bearing bonds, the interest on same
maturing semi-annually. That of said bonds $545,000
are now outstanding and unpaid. That the benefits
assessed on the lands stand as security for the payment
of said indebtedness. The total assessed benefits as
filed by the bodrd of commissioners in Road Improve-
ment District No. 12 of Woodruff County is $979,590.37.

““We further agree that the board of commissioners -

undertook the constrnetion-of the road-and laterals pro-
vided by the statute, and spent all of the money -derived
from the sale of the bonds above memntiorned in such con-
‘struction, but said board did no work toward the con-
struction of that part of the road described in the com-
plaint as ‘beginning at the intersecticn of the old mili-
tary road with the St. Francis and Woodriff County
lines and running in a southwesterly direction ‘to the
town of Hunter, in section 17, township 5 north, range 1
west,” and agree that the construction.of said part of
the road-is not under contemplation by the board of com-
missioners. That the engineer’s work was terminated
and his connection with the board of .commissioners
ended.on July 1, 1922.”. .

The court found against appellants as to the vahdlty
of the assessment. of benefits,.and denied relief by can-
cellation, and, on the contrary, .decreed .the enforce-
ment of the delinquent taxes, and also decreed that the
commissioners should make a reassessment. of benefits in
the district, pursuant to the statute creating it. Road

Acts, 1919, vol. 2, p. 1693. Appellants have duly pros-

ecuted an appeal from that part of the decree.refusing
to cancel the assessments and enforcing the liens for
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delinquent’ taxes, and appellee has cross-appealed from
that part of the decree ordermg a reassessment.

We are of the opinion that the chancellor was cor-
rect in refusing to cancel the assessments and in enfore-
ing delinquent taxes. The only ground upon which
appellants base their claim is that the funds borrowed
for the construction of the road have proved insufficient
to -complete the improvement. This does not,
however, afford legal grounds for = setting _aside
the assessments. It is not contended that the statute
was not’complied with as to the formatlon of plans for
an improvement, to cost not exceedmg the amount of .the
benefits, but, on the contrary, it is adm1tted that the
plans were formed and benefits were assessed and | money
was borrowed, and that.there are outstanding bonds.
The fact that: the anticipated benefits were not realized
from the. improvement or the fact that the available

funds were insufficient to complete the improvement

does not afford grounds for cancelling the assessments
which were made and taxes thereon levied to pay out-
standing obligations. Salmon v. Board of Dzrectors, 100
Ark. 366; Road Improvement District v. M orris, 153
Ark. 635.

Counsel for appellant relies on the. declsmns of this
court in Phillips v. Tyronza.& St. Francis Road District,
145 Ark. 487, and House v. Road Improvement District,
158 Ark. 263. In the Phillips case, supra, there was an -
attempt to change the plan by eliminating a lateral road
provided in the statute as a part- of the authorized
improvement, and we held that there was no authority to
thus change the statutory plan and depart from it. . In
the House case, supra, the same principle was announced.
In the present case there was no change of plan—no
attempt at substantial departure from the statutory
scheme—but there was merely a failure to complete the
improvement according to plans. It there liad’‘been an
attempted departure from the terms of the statute, land-
owners had the right to prevent the issnance of bonds -
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and the levy of assessments, as -in. the . Phillips . case,
‘supra, but that ‘was not done. "On the contrary, under
the plans adopted assessments were levied, money was
borrowed and bonds 1ssued No rel1ef can _be. afforded
merely because the funds proved to. be 1nsufﬁ01ent ,

' Our conclus1on, however _with respect to the other
feature of the case is that the court, erred in, ordermg a
reassessment There Were no suﬂi01ent grounds shown
in the’ pleadmgs or the proof for such a- decree The
sole eﬁorts of appellants in the’ present ht1gat10n Were
16 canoel the assessments and ehmmate the1r lands from
the d1str1ct They did’ not ask for a reassessment nor

.......

say, a reassessment Whlch would not d1m1n1sh the total
amount of beneﬁts as orlgmally assessed The statute
expressly fOI‘bldS a d1m1n1sh1ng of the total amount of
assessments, and, unless there are facts stated sufﬁclent
“to Justlfy grantmg relief W1thout d1m1n1sh1ng the assess-
ments there are no grounds for ordermor a reassessment
Counsel for appellants rely on the demsmn of ' this
‘eburt in’ Road“lmpro'vement District'v. Morms, supra,
‘but we-do not'think that the case supports that view. In
that case the action was brought for the express “purpose
-of. compelhng ‘the board -of comimiissioners ‘to" make a
Treassessment: pursnant to statute, and it Was alleged
.that -demand- had beén" made on'the conimissioners ‘for
that purpose, ‘and refused: The question décided was
iwhether or not the: chancéry: court’ had' jurisdiction-to
‘order'a’'reassessment; and ‘the court” answered that' ques-
tion in the:. at’ﬁrmatwe There is no‘question here about
.the jurisdiction of the: court, but:the difficulty:'is that
.the court exercised: jurisdiction: and granted -a decree
.compelling . a- reassessment. without a.. showmg of sufﬁ-
eient facts to justify it. o R
"i, That.part of the decree ordering a reassessment Ais
therefore reversed, :and the remainder of the decree,is
affirmed. . The cause will be remanded, with directions

to enter a deeree in accordance with. this opinion., It is

so ordered.
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