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«AcME Brick COMPANY v. SwiM. .

Oplmon delivered March 9 1925

1. DISMISSAL AND NONSUIT—EFFECT AS TO GO—DEFENDANTS —In a

. materialman’s action against a surety found in the county: of
the venue, process being served. on co-defendants in another
county, dismissal of the complaint as’ to the surety will . dls—
charge the co-defendants, as they could be held’ liable in’thée
county only on the theory of a joint liability with the surety.

2, MECHANICS' LIENS—TIME FOR ESTABLISHING.—On a contractor’s
“bond 'given.for the benefit of persons who may establish-a lien
against. the owner for material or labor, a materialman can sue
without first procuring a lien against the property, but he must
bring suit thereon before the time during which he could estabhsh
a lien has expired.

Appeal from Pulaskl Clrcult Court, Thlrd D1v1s1on,,
Mc arvin Harris, Judge; affirmed..

Buzbee, Pugh & Harrison, for appella.nt : .

- Hompareys, J. This suit was brought on the 5th
day.of January, 1924, by appellant against appellees’ in
thé circuit court of Pulaski County to recover a balance
of $609.51 for brick sold by it to Swim & Weaver, con-
tractors, for use in the construction of a theatre and
office building in Camden, Arkansas, for Dr. J. S. Rine-
hart. The action against the National Surety Company
was based on the following clause of the surety bond,
executed by it in behalf of the contractors to the owner,
Dr. J. S. Rinehart, for the construction of said: theatre
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and office building in accordance with plans and specifica-
tions prepared for the construction thereof, to-wit:

*“This bond is made for the use and benefit of all
persons, partnerships, firms or corporations, who may
establish a lien- against said Dr. J. S. Rinehart for any
material furnished or labor performed for or on account
of said contractor or any of his subcontractors under the
laws of the State of Arkansas, now in force or hereafter
enacted, and they and each of them are hereby made
obligees hereunder, the same as though their own proper
names were written herein as such, and they and each
of them may sue hereon.”’

It was alleged in the complaint that appellant fur-
nished brick to said contractors on open acconnt in the
total sum of $1,609.51 to construct said theatre and office
building, upon which $1,000 had been paid, leaving a
balance due of $609.51. Appellant attached an itemized
verified aceount for the brick furnished to the complaint,
and made same a part thereof. The last item. consisted
of a car .of brick furnished on September 10, 1923, of the
value of $168. —

" _Service was had upon the National Surety Company
in Pulaski County, and a branch writ was served upon
the contractors, J. J.'Swim and E. L. Weaver, in Jef-
ferson County. o

A demurrer was filed to the complaint by the
National Sarety Company upon the alleged ground that
the complaint had not stated sufficient facts to constitute

a cause of action against it, which was sustained by the -

-court.” Appellant refused to plead further, whereupon
the court dismissed its complaint, from which judgment
of dismissal an appeal has been duly prosecuted to this
court.

The effect of the dismissal of the complaint was to
discharge the contractors, as, under the service of the
branch writ, they could only be held on the theory of a
.Joint liability with the National Surety Company.

Appellant contends for a reversal of the judgment
apon the theory that, under the language of the bond, it
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was not necessary to establish a lien against the improved
property before it could recover on the bond. We agree
with learned counsel for appellant that any obligee in
the bond might recover from the bondsmen for materials
furnished or labor performed without first having estab-
lished a lien. The words ‘‘“may establish a lien,”’ used in
the clause of the bond quoted above, means one entitled
to establish a lien under the lien laws of the State, and
not necessarily one who has established a lien. In other
words, we do not think the intention of the obligor and
obligees in the contract was to make the procurement
of the lien a prerequisite or a basis for a suit upon the
bond.  This interpretation of the bond, however, can-
not benefit appellant in the instant case. It is apparent
from the itemized statement of account which appellant
incorporated as part of its complaint that appellant’s
right to establish a lien had expired at the time this suit
was instituted. The last item on the account was fur-
nished on September 10, 1923, and this suit was insti-
tuted on January 5, 1924, more than 90 days after the

‘brick was furnished. The materialman has only 90 days

after the last item was furnished to establish his lien
under the laws of this State. The complaint should have
alleged that appellant was entitled to establish a lien
when the suit was commenced. No such allegation
appeared in -the. complaint, and hence no cause of
action was stated therein against the National Surety
Company. For this reason the demurrer was properly
sustained to the complaint.
The judgment is affirmed.



