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HoustoN v. STATE. [165

HousToN . STATE.
Opinion delivered June 30, 1924.

HoMICIDE—SUFFICIENCY OF EVIDENCE.—In a prosecution for mur-
der, evidence held to sustain a conviction of murder in the second
degree. :

HoOMICIDE—ADMISSIBILITY OF EVIDENCE.—Where defendant admit-
ted the killing but claimed that the killing was accidentally done
on the highway while riding in a car, testimony tending to
contradict defendant’s testimony by showing that blood was found
on the floor of deceased’s home and on the ground, and bullet
holes in the wall, and the prints of automobile tires near a pool
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of blood, was competent as evidence from which an inference

might be drawn as to the manner in which deceased came to his
_death.

3. HOMICIDE—RELEVANCY OF PROOF OF BULLET-HOLES.—Evidence that
bullet-holes were found in the wall of deceased’s home a week
after the killing, and that they were not there before the killing,
was not too remote.

4. CRIMINAL LAW—EVIDENCE OF TEST.—Where defendant testified
that he accidentally shot deceased with a 32-caliber pistol while
both were riding in an automobile, evidence as to a test of a
pistol of the same caliber being shot at the same distance
into deceased’s coat and making a much smaller hole was admis-
sible as tending to prove that the deceased was not killed by some
one using a pistol of that caliber.

Appeal from Lawrence Circuit Court, Eastern Dls-'
trict; Dene H. Coleman, Judge; affirmed.

G M. Gibson, W. P: Snmth H. L. Ponder,.for
appellant.

J. 8. Utley, Attorney General and Joh/n L. Carter,,
Assistant, for appellee.

McCurrocH, C. J. Appellant was tried under an
indictment chargmg him with the crime of murder in the
first degree, committed by killing Claude Anderson, and
the trial resulted in appellant’s conviction of the crime
of murder in the second degree.

Appellant admitted, before and during the trial, that
Claude Anderson came to his death as result of the dis-
charge from a pistol in the hands of appellant, who
claimed that the killing was accidental. The principal
contention here is that the evidence is not sufficient to
sustain the verdiect. '

Appellant and Anderson were young men, near the
same age, and both resided in the town of Walnut Ridge.
Anderson was married, and he and his wife occupied a
residence, consisting of five rooms, in Walnut Ridge.
The killing occurred on the night of Sunday, September
16, 1923. Appellant claimed, and so testified in the trial,
that, on the night in questi_on, he and Anderson and three
other young men, who lived in or about Walnut Ridge,
took a ride in a Ford car, driving out on a macadamized
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road towards Jonesboro, and that, as they were on the
return trip, the pistol was accidentally discharged while
in appellant’s hand, the bullet taking effect in Anderson’s
back. Appellant and his companions testified that Ander-
son’s death occurred in that manner. They testified that
Anderson was occupying the front seat with the driver;
that appellant was sitting on the rear seat, immediately
behind Anderson; that appellant had the pistol in his
hand, and was snapping it to see whether or not it would
fire, when one of his companions remonstrated with him,
suggesting that the pistol might go off and hurt some-
body; that appellant replied that there was not a shell
in the pistol, and at once attempted to put the pistol in
his pocket, when it fired, and the bullet struck Anderson.
Witnesses testified that Anderson died immediately, and
that appellant went to a house near by, the home of one
Corcoran, and telephoned to a deputy sheriff at. Walnut
Ridge, informing the latter that Anderson had been acci-
dentally shot and killed. This was between one and two
o’clock in the morning, and Corcoran testified about
appellant coming to his house to use the telephone, and
he stated in his testimony that appellant was intoxicated
at the time. Officers came out from Walnut Ridge; and
the body was taken charge of by the coroner and carried
to an undertaking establishment, where an inquest was
later held. . .
Appellant admitted at all times that he had fired
the shot that killed Anderson, .or, rather, that the pistol
.was in his hand at the time the shot.was accidentally
fired. Witnesses introduced by the State testified to
numerous contradictory statements made by appellant as
to the manner in which the killing occurred. Witnesses
also testified that they examined the seat of the car on
which Anderson’s body was found, and that there was no
blood on the seat, and also that there were no powder
burns on Anderson’s coat.
The proof shows that the bullet entered Anderson’s
~ body in the back, several inches below the left shoulder-
blade, and made its exit in front, on the right side, at
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‘about the same level as the point of entrance. There -
was testimony of other witnesses besides Corcoran tend-
ing to show that appellant was intoxicated at the time
the killing was reported. _

Early on the Sunday morning in question Anderson
took his wife to the country to visit her parents. He
procured a man by the name of Williams to drive them
out to the country in a car. According to the testimony
of Mrs. Anderson, wife of the deceased, she and her hus-
band put the house in order early that morning, closed
“and locked the doors, and started to the country with
‘Williams, and that, after reaching the home of her par-
ents, she got out of the car and remained there, and
Williams and her husband started back to town. Mrs.
Anderson remained at the home of her parents until the
~ next morning, when she was informed at an early hour
that her husband had been killed during the night, and"
she then came back home.

The testimony shows that, during the day (Sunday),
appellant and these young men with whom he was asso-
ciated that night, and perhaps other young men, were
riding about in a service car, owned and operated by one
of the young men—the same car in which they took the
ride that night. Between nine and ten o’clock that night
appellant, Anderson, and two or. three others went to a
~restaurant to obtain something to eat, and, as they were
leaving the place, appellant handed the young lady in
charge of the restaurant an automatic pistol and asked
. her to keep it for him. The young lady testified that, in
about fifteen minutes, appellant came back and asked for
the pistol, and that she gave it to him, and that appellant
at the time said, ‘“The boys won’t let me go with them

if T don’t take my gun.”” Appellant testified that he had
~ purchased the pistol, which was an automatic, the day
before, and he admitted the conversation with the young
lady at the restaurant. Appellant and his associates tes-
tified that they left town for a ride about eleven o’clock,
. or a little later. Witnesses testified that, during the day
in question, deceased had a watch on his person, and also
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" twenty-five or thirty dollars in money. There is no show-
ing in the record as to what became of the watch and the
money.

Mrs. Anderson testified that, when she returned home
early Monday morning, she found the front and back
doors open, and the bed in the living room disarranged,
as if some one had been lying on the bed. She testified
positively that, before she left home Sunday morning,
she made up the bed, and that the doors were locked when
she and her husband left home. Mrs. Anderson’s father
testified that, a little earlier than the arrival of Mrs.
Anderson, he went to the house and found the front door
closed but unlocked, and that the back door was open.
Other witnesses who examined the premises Monday
morning testified that they found a small pool of blood
on the floor in the kitchen at Anderson’s home, and also-
found blood on the back steps, and also a much larger
pool of blood under the edge of the front porch. They
testified that there was no fence around the yard, and
that, near the edge of the front porch, there was the print
of the wheels of a car—wheels of narrow tread.

The theory of the State, in introducing testimony to
establish these facts, was that Anderson was not killed
in the car, as claimed by appellant and his associates,
but that he was killed in his own home, and afterwards
his body was put in the car and taken out on the highway.
One of the witnesses introduced by the State testified
that, about a week after the killing, he examined the
- rooms in Anderson’s house and found three bullet-holes
in the wall, that the bullets appeared to have been fired
from a 32-caliber pistol. Other witnesses testified that,
about two weeks before-the trial, which was perhaps five
months after the killing, they also examined the house,
~ and found and examined the three bullet-holes. Mrs.
Anderson testified that, up to the time she and her hus-
‘band left home on the Sunday morning in question, the
bullet-holes were not in the wall. She testified that she
went back to the house about a month before the trial,
and was shown the bullet-holes, and that they were not
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there at the time she and her husband left the house on
the Sunday morning in question. Another witness, who
lived about two blocks from Anderson’s home, testified
that, on the night of the killing, he heard three shots in
the direction of the Anderson home, shortly after eleven
. o’clock, and that the shots sounded like they were fired
from a revolver or a pump-gun. ‘

We are of the opinion that the evidence was suffi-
cient to sustain the verdict. The statute provides that,
when the killing is proved, ‘‘the burden of proving cir-
cumstances of mitigation that justify or excuse the homi-
cide shall devolve on the accused, unless, by the proof
on the part of the prosecution, it is sufficiently manifest
that the offense committed only amounted to man-
slaughter, or that the accused was justified or excused in
committing the homicide.”” Crawford & Moses’ Digest,
§ 2342, _

Appellant admitted that Anderson came to his death
by a pistol shot fired from appellant’s own hand, there-
fore this statute was applicable. Appellant attempted
to meet this burden by showing that the shot was acci-
dental, but the jury has, by the verdict, rejected the
explanation of appellant and his associates and found
that the killing did not occur in that manner. The evi-
dence justified the jury in reaching that conclusion. The
jury could have found from the evidence that the explan-
ation was unreasonable, in that the killing could not rea-
sonably have occurred in the manner claimed. There are
three facts established by the State’s evidence which are
inconsistent with the explanation of appellant and his
- associates, or could reasonably be so treated. One is
that there were no powder burns on the coat of deceased,
showing that the pistol was not fired at as close range as
claimed ; another, that there was no blood found on the
seat of the car; and another, that the location and range
of the wound are such as to show that the pistol was not
fired while in appellant’s hands as he sat on the rear seat
of the car. We do not mean to say that the testimony
shows indisputably that the killing could not have
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occurred in the way claimed by appellant, but we do say
these facts warranted the jury in drawing the inference
that the killing did not occur in that manner—in other
words, that the deceased was not accidentally shot while
in the car, as claimed by appellant. Appellant’s contra-
dictory statements are also of some force in testing the
truth of his explanation of the killing.

The testimony adduced by the State showing the con-
dition of the house and premises of deceased immediately
after the night of the killing with respect to having been
used, blood being on the floor and on the ground, and the
bullet-holes in the wall, and the prints of automobile
tires near the pool of blood under the edge of the porch,
was sufficient to warrant the inference that an act of
violence had been committed at the house that night, and,
it being the home of the deceased, the inference was war-
ranted that deceased came to his death at that place, -
and not elsewhere. Appellant objected to the introduc-
tion of all that testimony on the ground that he was not
- shown to have been at the house, or in any other way
connected with any occurrence that might have tran-
spired at the house. The testimony was competent, for,
after the killing was admitted or proved as the act of
appellant, it was competent for the State to introduce
proof of any fact or circumstance from which an infer-
ence might be drawn as to the manner in which deceased
came to his death. These facts and the inference to be
drawn therefrom tended to contradict appellant and his
associates in their claim that Anderson was killed in the

car and that his death resulted from an accident. The .

proof in regard to the missing money and watch which
deceased had in his possession immediately prior to the
killing was competent to establish a motive for the kill-
ing, so as to enable the jury to determine whether or not
the killing was accidental or wilful. _ _

It is contended that the proof in regard to the pres-
ence of bullet-holes in the wall of Anderson’s house was
incompetent for the reason that the finding of the bullet-
holes was too remote in point of time from the killing.
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-The testlmony, as before stated, shows positively that
the bullet-holes were not in the Wall on Sunday morning
when Anderson and his wife left there, and that the holes
were in the wall and found there by witnesses about a
week later. Appellant relies upon thée decision -of this
court in the case of Darden v. State, 73 Ark. 315, where
. we held, in a homicide case, that proof of a hole resem-
bling a bullet-hole in the hub of a wagon, found about
four.or five days after the commission of the homicidé,
was not competent. In that case the proof was not defi-
nite as to its being a bullet-hole in the hub of the wagon,
and, there being no account given of where the wagon
had been during the intervening time, the decision of the
court in that case is not applicable here. The questlon,
of course, in determining the competency of the evidence
is whether or not it is shown with reasonable certainty,
or whether the jury may infer with certainty, that the
conditions were the same as at the time or immediately
after the occurrence of the homicide. In Abston v. State,
154 Ark. 59, we decided that proof of the finding of dyna-
mite in a stump near the scene of an attempted act of
violence committed by conspirators, the finding of ‘the
dynamite being about two weeks after the unlawful oceur-
rence, was -competent on the ground that the circum-
stances were such that the jury might reasonably have
inferred that the dynamite was put there about the time
of the commission of the unlawful act. We are of the
opinion that, in the present case, the finding of the bullet-
holes was not too remote in point of time to make the
testimony incompetent. The proof as to the holes being
made by bullets was definite, and the fact that three
bullet-holes were found in the wall was such an unusual
circlimstance as might be taken into consideration by the
jury in determining whether or not they were.put there
on the night of the killing, when shots were heard in the
direction of the house, no proof being made as to any
being fired thereafter. We are of the opinion that the
court did not err in allowing the witnesses to testify
concerning the presence of the bullet-holes in the wall.
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During the progress of the trial the clothing removed
from the body of deceased was introduced in evidence,
and a hole in the coat, corresponding with the place in
the back of deceased where the bullet entered his body,
appeared to be a large, jagged hole. Witnesses for the
State took the coat outside and placed it around a tree,
and fired shots into it from the pistol which appellant
admits was used when deceased came to his death; and
these witnesses then testified, and exhibited the coat with
the new holes in it to demonstrate that the original hole
in the coat could not have been made by a bullet fired
from a pistol—that it was too large a hole to have been
made by a bullet. This testimony was objected to. The
ground of objection is that the conditions were different
from those under which the original shot was fired; that
is to say, that there might be ‘a difference between the
effects of a bullet fired through the coat while it was on
the body of a man and while wrapped around a rigid sub-
stance like a tree. The authorities are unanimous in hold-
ing that the result of tests, in order to be competent as
evidence, must be made under substantially identical con-
ditions, not absolutely identical but substantially identi-
cal. St.'L.1.M. & S. Ry: Co. v. McMichael, 115 Ark. 101.
The conditions under which the different shots were fired
were not so widely different as to render the tests incom-
petent. The jury, of course, had the right to, and pre-
sumably did, take into consideration slight differences in
the conditions under which the shots were fired and the
difference in the effect of the shots, if any. The wit-
nesses described to the jury the manner in which the
tests were made, and the jury doubtless drew their own
conclusions as to whether or not the test constituted a
fair demonstration of the effect of a bullet fired from that
pistol through the coat. We think there was no error in
admitting this testimony, nor is there any other error in
the record, so far as we are able to discover. '

The judgment is therefore affirmed.

Woop and HumpaREYS, JJ., dissent.



