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Hmr v. WaLTHOUR.

‘Opinion delivered June 16, 1924.

1. MUNICIPAL CORPORATIONS—IMPROVEMENT DISTRICT—BOUNDARIES.
—As the action of a city council in including certain property
within an improvement distriet is conclusive. that it adjoins the
locality to be affected, except when attacked for fraud or mistake,
so its action in excluding certain property therefrom is conclu-
sive unless it appears to have been left out through fraud or
mistake. '

2. MUNICIPAL CORPORATIONS—IMPROVEMENT DISTRICT—BOUNDARIES.
—An ordinance fixing the boundaries of an improvement dis-
trict which adopted the distance of 150 feet from the improve-
ment as the limit, though a portion of certain abutting lots was
thereby excluded from the district, was not arbitrary.

~ Appeal from Pulaski Chancery Court; John E.
Martineau, Chancellor; affirmed.

Jean & Jones, for -appellant.

Rogers, Barber & Henry, for appellee.

McCurrocr, C. J. Street Improvement District No.
379 was formed by the city council of Little Rock, pur-
suant to the general statutes of this State, for the pur-
pose of paving Fountain Avenue from Markham Street
south 575 feet, and Thayer Avenue from Markham Street
south 875 feet, and Grove Circle, a street or avenue
‘extending through the block between Fountain Avenue
and Thayer Avenue. The boundaries of the district are
described so as to include all land abutting on either of
said streets and within 150 feet of either of said streets.
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Block No: 2 is-circular in shape, but is not a complete
circle, and it abuts on Markham Street on the north, on
Fountain Avenue on the west, on Thayer Avenue on the
east and on Grove Circle on the south. There is a cir-
cular area in the center 100 feet in diameter, and the lots
are laid off so as to abut on the streets surrounding the
~circle. The lots are not of uniform width in front nor
on the rear, as they abut on the circle in the center of
the block, and, on account of the irregularity of the radii,
some of the lots are of greater ‘depth than the others.
There are sixteen lots in the block, and the shortest one
appears, according to the plat, to be 139.5 deep and the
longest one 201.9. The north end of block 1 abuts on
Grove Circle, and is” of irregular shape. There is a
semicircular court in the rear of the lots in block 1, abut- .
ting on Grove Circle, and this area is reached by an
alley, the same as the circular area in the center of block
2. The lots in block 1 abutting on Grove Circle are of
irregular depth, some more and some less than 150 feet
deep. On account of the irregular length of the lots
and the fact that the boundaries of the district extend
only 150 feet from the front of the lots as they abut on
the streets to be paved, many of the lots are not wholly
included in the boundaries of the district; but, on the
other hand, the two areas in blocks 1 and 2, and also that
portion of the longer lots in excess of 150 feet in depth,
are excluded from the district and will not be taxed for
the construction of the improvement.

Appellant is an owner of real property in the dis-
trict, and he attacks the validity of the district on the
ground that, by reason of the situation hereinbefore
-described, property which would be necessarily benefited
is excluded, which results in diserimination against the
property owned by appellant and other property in like
situation. .

Appellant relies on decisions of this court which
hold that where, in the creation of a district, there is
an obvious exclusion of property which would necessarily
be benefited, it renders the organization void. Heine-
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mann v. Sweatt, 130 Ark. 70; Milwee v. Tribble, 139 Ark.
574; Jones v. Road Improvement Districts, 142 Ark. 73.
Those cases are not, we think, applicable to the sitnation
presented in the present case. It has long been the doc-
trine of this court that ‘‘the action of the city council in
including property in an improvement distriet is conclu-
sive of the fact that it is adjoining the locality to be
affected, except when attacked for fraud or demonstrable
mistake’’ (Little Rock v. Katzenstein, 52 Ark. 107), and
that the city council ‘‘is invested with the same discre-
tion in excluding real property from a district as it is in
including it, and the same conclusiveness ought to and
does attend its action, the reasons for the same being
_equally strong or stronger.”’ Lenon v. Brodie, 81 Ark.
208. The fact that the real property excluded from the
boundaries of the district constitutes the back ends of
lots which are situated wholly within the outer bounda-
ries of the district does not avert the application of the
doctrine of the cases cited above, for, even though the
property is thus situated, it cannot be said to have been
a demonstrable mistake to-conclude that this property,
not abutting on any paved street and as much as 150
feet distant, would not receive special benefit from the
improvement. The adoption of a uniform boundary line,
measured by the distance from the improvement, is cer-
tainly not arbitrary, even though property is excluded
which is wholly within the outer boundaries of the dis-
trict. In other words, it cannot be said that the rear
end of the lots which abut on the circular court in the
-middle of the block are necessarily benefited from the
improvements of the street on which the front of the lots
abut. -

The chancery court decided that the attack on the
validity of the district is unfounded, and dismissed the
complaint for want of equity. This was correct, and the
decree is affirmed. '

HarT, J., dissents.



