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CERTIORARI—NOT. SUBSTITUTE FOR APPEAL.—As certiorari cannot be
_useéd as a substitute for appeal except in instances  where the
righit of appeal has been unavoidably lost through no fault of

the petitioner, the writ is not available where the right of ap-

. peal was lost through the petitioner’s neglect to pray an appeal
from a judgment of the probate court during term time within
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~ 12 months after such judgment was rendered, as requlred by
Crawford & Moses’ Dig., §§ 2258 and 10512.

Appeal from White Circuit Court; J. M. Jackson,
Judge; affirmed. :

W.C. Adamson, for appellant.

Appellant took all necessary steps to perfect his
appeal from the order of the probate court within the
year allowed, and the fact that the court was not there-
after in session before the year expired caused the loss
of the right to appeal without fault on his part, and en-
titled him to relief by certiorari. Sec. 35, art. 7, Const.;
§ 2258, C. & M. Digest; Berkley v. Cunningham, 121 Ark.
459; Burgett v. Apperson, 52 Ark. 213; Hall v. Bledsoe,
126 Ark. 125; 5 R. C. L. 260. The testimony was not
legally sufficient to sustain the findings of the court. "No
testimony to show letter was intended to operate as a
will. 1 Alexander on Wills, 51; Arendt v. Arendt, 80 Ark.
204. Probate court was without jurisdiction of the sub-
ject-matter, and its order was void. Noble v. Union -
River Logging Co.,147 U. S. 165. And certiorari was the
proper remedy. Burgett v. Apperson, 52 Ark. 213;
Black v. Brinkley, 54 Ark. 375; Lyons v. Green, 68 Ark.
-205; Hall v. Bledsoe, 126 Ark. 125. The demurrer should
have been overruled. Sallee v. Bank of Corning, 122
Ark. 508; Dickerson v. Hamby, 96 Ark. 166.

Culbert L. Pierce and Bmmdzdge & Neelly, for ap-
pellee.

The demurrer was properly sustained. Appellant
lost his right of appeal through his own fault, and is not
entitled to the certiorari. In re Barstow, 54 Ark. 551;
Sturgeon v. Harold, 18 How. U. S. 40; E’x parte thl-
lips, 80 Ark. 200; Burgett V. Apperson 52 Ark. 220;
Berkley v.. Cumnngham 121 Ark. 459. Andrew. Hays
Tilghman was a soldier and unmarried, and had the capa-
city and right to make a will: Sec. 10493 C. & M. Digest,
also § 10498; 28 R. C. L. 159. " The letter constituted the
will. Note Ifn, re Limond. Ann. Cas. 1916- A, 479, 1 Schoul-
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er on Wills, 453, 4568; 67 A. S. R. 577; In re Hickey’s
Estate, 184 N. Y. Supp. 399.

W. C. Adamson, in reply. : .

Affidavit for appeal was filed within the year. Peay
v. Pulashki County, 103 Ark. 601; Mass. Bond & Inv. Co. v.
Home L. & 4. Co.,119 Ark. 110. '

‘Woop, J. This is an appeal from a judgment sus-
taining the demurrer to a petition for writ of certiorari.
The petition alleged, in substance, that appellant is the-
father and next of kin of one Andrew Hays Tilghman,
hereafter called Tilghman; that his son was a soldier in
the United States army and was killed on the battlefields
of France on the 18th of July, 1918; that he died in-
testate; that he had not married, and that his mother
died before his death; that at different times and some
months prior to his death he applied for war risk insur-
ance and obtained two policies in the sum of $5,000 each,
.made payable to his estate; that after the death of Tilgh-
man the appellee, who was no relation whatever to the
deceased, made application to the proper authorities at
Washington representing that he was the beneficiary
named in the first policy of insurance and demanding that
same be paid to him;.that while said application was
pending, more than two years after the death of the de-
ceased, to-wit, on Dec. 10, 1920, the appellee, without
notice to the appellant, applied for letters of administra-
tion upon the estate.of Tilghman, and represented in his
application that appellant, who was the father of Tilgh-
man, was dead, and offered for probate a letter alleged
to have been written to appellee by Tilghman as his last
will and testament; that on. December 13th appellee
filed certain affidavits for the purpose of proving the
letter as the last will of Tilghman; that on the same day
the probate court of White County admitted the letter
to probate, and on January 6, 1921, issued letters of ad-
ministration to appellee; that the appellee gave no no-
tice to the appellant of his intention to probate the let-
ter of Tilghman as a will, and no notice that the letter
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had been filed for probate; that the letter was probated
in common form; that appellant discovered that appel-
lee carefully concealed from the appellant, after discov-
ering the latter’s address, all information in regard to
. the probation of the letter as Tilghman’s will; that on
the 16th of August, 1921, appellee filed in the chancery.
~ court a petition to establish a lost letter as a second last
will of Tilghman, in order that he might procure the
proceeds of an insurance policy issued on the life of
Tilghman, in which the appellee was the beneficiary;
that, in order to have the last letter established as a will
by the chancery court, it was necessary to make appel-
lant a defendant in the action and to have an attorney
ad litem appointed for the appellant, who was a resi-
dent of New Jersey; that the attorney ad litem was duly
appointed, and advised the appellant of the pendency
of the action about the 28th of August, 1921; that appel--
lant tried to employ the attorney ad litem to represent
him in the chancery action, and said attorney at first
agreed to represent him, but thereafter declined to do
so; that appellant then employed the firm of Pace &
Davis, which firm, after the expiration of a considerable
time, advised the appellant that they could not tepre-
sent him; that therefore appellant requested a friend of
his in Little Rock to employ counsel for him; that this
friend promptly prepared the necessary affidavits and
bhond for an appeal from the order of the probate court
“probating the letter as a will and immediately filed the -
same in the office of the clerk of the probate court of
White County; that, after procuring the order granting
the appeal, the transcript was lodged in the office of-
the clerk -of the circuit court of White County on the
13th day of December, 1921; that the appellee filed a
motion to dismiss said appeal, which was granted by
the circuit court on the ground that the order allowing
the appeal was made by the probate judge in vacation;
that the probate court was not in session when the order.
granting the appeal was made and had not been. in ses-
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sion since Nov. 24, 1921, although the appellant under-
stood that such COUIt was in session, and did not know
to the contrary until the motion was filed in the cireuit
court to dismiss the appeal; that appellant therefore
lost his right of appeal through no fault of his own. The
appellant then set up that the order of the probate court
admitting the letter to probate as a will was erroneous
for various reasons, which he set forth in detail. The
prayer .of the petition was that a writ of certiorari be
issued directed to the probate court of White County
to bring up and quash the order of said court admitting
- the letter to probate.

Attached to the complaint and made exhibits there-
to were the original letter and the petition for probate
of same in the probate court, and the affidavits to iden-
tify and prove the same as the letter of Tilghman, and
the order of the court admitting the letter to probate;
also the order of the circuit court dismissing the appeal
of the appellant, which recites that the appeal was
granted by the probate judge in vacation, and that on
this account the circuit court was without jurisdiction.

The appellee demurred to the petition on the follow-
ing grounds: 1. That it does not allege facts sufficient
to constitute a cause of action. 2. That the defendant
has had, and now has, the right to appeal, unless the
same has been lost through his own neglect or error.

The court sustained the demurrer and dismissed
the appellant’s petition. The appellant duly excepted,
stood on his petition, and appeals from the judgment
of the court dismissing the same.

The ]udoment of the circuit court is eorrect The
facts set up in the appellant’s petition do not show that
appellant lost his right of appeal from the judgment of
the probate court admitting the alleged letter as the last
will and testament, through any unavoidable casualty.
The facts set up in the petition speak for themselves,
and it is unnecessary to argue the same. It suffices to
say they are wholly insufficient to show that appellant’s
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appeal was unavoidably lost. The appellant did not use
the diligence which the law requires to perfect his ap-
peal, and the trial court was right in so holding. Cer-
tiorari cannot he used as a substitute for appeal except
In instances where the right of appeal has been unavoid-
ably lost through no fault of the petitioner. Burgett v.
Apperson, 52 Ark. 220; In re Phillips, 80 Ark. 200;
Pruatt v. International Order of Twelve, etc., ante p. 437.
See also In re Barstow, 54 Ark. 551.
The judgment is affirmed.



