
512 BEESON-MOORE STAVE CO. V. BREWER & STORY. [158 

BEESON-MOORE STAVE COMPANY V. BREWER & STORY. 

Opinion delivered April 30, 1923. 
1. FRAUDS, STATUTE OF—EXECUTED PAROL CONTRACT.—The plea of 

the statute of frauds cannot avail against parol contracts of 
sale of chattels which have been_ fully executed. 

2. CONTRACTS—BREACH.—Where a contract for the -sale of staves 
required the buyer to make advancements 4on the staves in the 
woods, a breach by the buyer is shown where it is proved that 
the buyer refused to make further advances under the contract. 

3. ACCORD AND SATISFACTION—ACCEPTANCE OF CHECK.—Acceptance 
of a check, stated in an accompanying letter to be "balance due 
you according to our books," is not conclusive as to a disputed 
claim growing out of an alleged breach of contract. 

Appeal from Stone Chancery Court ; Lyman F. 
•Reeder, Chancellor ; affirmed. 

Mehaffy, Donham & Mehaffy, for appellant. 
• No liability under contract between appellees and 

Mabry & Son, which was not included in sale to appel-
lant nor assigned to it. Sec. 481, C. & M. Digest ; 2 R. C. L.
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625. Nor was there a breach of contract by appellant. 
There was an accord and satisfaction of all claims of 
appellees. 148 Ark. 512. Appellees not entitled in any 
event to recover for staves left in the woods, $1,400. Nor 
for the 205,000 staves never maimfactured, nor for loss 
on timber purchased for but not made into staves, $2,000. 
There is no testimony whatever to • show any loss by 
inspection. Decree should be reversed, and cause (Es-- 
missed. 

Ben B. Williamson and Rogers, Barber & Henry, for 
appellees. 

. The evidence Shows that the contract between appel-
lees and Mabry & Son was fully performed by them and 
appellant. Contract was breached by appellant's failure 
to make . advances in accordance with its terms. There 
was no accord and satisfaction. 1 Words & Phrases. 44 ; 
141 Mo. App. 5, 121 S. W. 774; 148 Ark. 658; 129 Ark. 82. 

HUMPHREYS, J. Appellees instituted suit against.ap-
pellant in the chancery court of Stone County to recover 
$10,550, growing out of alleged breaches of contract for 
the sale and pUrchase of 800,000 white oak staves. It 
was charged in the bill that appellant failed to make 
advancements upon 35,000 staves manufactured in the 
woods, or to properly inspect others at Shipping points. 
The items of damage alleged were $6,150 profit on 205,000 
staves, $1,400 cost -pf manufaoturing 35,000 staves left 
in the woods, $2,000 on timber pUrchased to make 
205,000 staves, and $1,000 resulting from wrongful in-
spection. 

Appellant filed an answer denying the material al-
legations of the bill, and pleaded the statute 'of frauds 
in defense of the contract existing between appellees 
and Mabry & Son on January 14, 1920. 

The case was snbmitted to the court upon the plead-
ings and testimony, which resulted in a judgment in 
favor of appellees for $6,150, from which is this appeal. 
The record reflects the following summary of facts : 
tbe 14th day of January, 1920, appellees entered into a
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written contract with H. S. Mabry & Son to make and 
deliver to them, before January 1, 1921, at designated 
points 300,000 white oak staves of certain dimensions at 
fixed prices. The contract contained a provision for an 
advance of $50 per 1,000 pieces, made, bucked and stacked 
on yard in the woods, and for inspection "mill run, culls 
out," at shipping point, and for payment in Nil when on 
board cars ready for shipment. On the 7th day of Feb-
ruary,.1920, H. S. Mabry & Son sold their entire stave 
mill business, including three mills, equipment and com-
missaries at different places on the Missouri Pacific and 
North Arkansas railroads. Among the assets transferred 
by Mabry & Son to appellant was an account of $1,200 
advanced by Mabry & Son to appellees on the stave con-
tract of date Jantiary 14, 1920: After the sale of the. 
Mabry stave business to appellant, advances were made 
by it to appellee, and a large number of staves were de-
livered and received under the stave 'contract aforesaid 
prior and up to July 10, 1920. On that date 153,000 
staves had been delivered and paid for, and the balance 
were made up in the woods. Appellant had made ad-
vances on those in the woods. On July 10, 1920, appellees 
entered into a written contract with appellant to make 
and deliver to it, at designated shipping points, 500,000 
white oak staves of certain dimensions, at fixed 'prices. 
This contract 'contained the same clauses with reference 
to advances and inspection contained in the contract of 
January 14, 1920. The latter contract was a copy of 
the first contract, except names and amounts. The testi-
mony is conflicting as to whether the last contract was 
for 500,000 additional staves or whether it included the 
147,000 staves in the woods upon which appellant had al-
ready made advances. After the contract in July was 
executed, appellees delivered about 370,000 staves to ap-
pellant, maldng a total of about 595,000 delivered by 
them to it. Deliveries and shipments ceased in March.. 
1921. Disputes arose between the parties as to the man-
ner of inspection and concerning advances upon staves
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in the woods. On January 28, 1921, appellant wrote ap-
pellees the following letter: 

• "Little Rock, Arkansas, January 28, 1921. 
"Brewer & Storey, Mountain View, Ark. 

"Gentlemen : Our Mr. Hurt has just come and told 
us that yOu would not accept inspection that he put on 
the staves and load them out, which is quite a surprise to 
us. We are going to put an association man on thege 
staves and see whether Mr. Hurt is right or wrong in 
regard to culls, and then, if you do not want to accept the 
association man's inspection, I suppose there is no other 
way to settle this except through legal proceedings. We 
are certainly going to have stavps clear frOm thi date 
on. In. regard to advance, your contract calls for $50 
advance in the woods, which of course we have not given 
you, as I do not know that yon particularly asked for it. 
We could not advance on these when you refused to take 
our inspection. Another thing, too, I do not see any use 
of making advance when staves are on the R. R. We 
told you we would 'pay for them as fast .as they Were 
loaded . in cars and the doors sealed, but will not make ad-
vances -on the staves on the R. R.. under the present 
conditions.

"Yours very truly, 
"BEESON-MOORE STAVE COMPANY, 

"By E:W. Beeson, President "

Beeson and Storey met at Sylamore in February and 


had quite a wrangle over the inspection. Beeson insisted

upon and 6nforced the letter of the contract relating to 

inspection: It seems, that Mabry and their inspectors 

had accepted the lots of staves theretofore delivered 

when they-did not contain more than.six per cent. culls. 

Beeson's claim, under the contract, was that the staves 

should be free from culls. Brewer and Storey both testi-




fied that they demanded advances oil:staves which they 

had manufactured in the woOds, and, being unable to get 

the advances, shipped only about 100,000 staves after the 

•meeting in February; that appellant refused to make
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further advances on staves, and failed to pay them the 
full amount on staves which it had inspected; that it did 
not pay the balanCe due on the staves accepfed by it until 
October, 1921; that, on account of the refusal to -make 
further :advances on staves in the woods, they were com-
pelled to :shut down; that when they shut down there were 
35,000 staves in the woods ready to be bucked and stacked 
in •he yards. In October, 1921, appellant inclosed its 
eheck for $905.42 in the following letter: 

"October 12, 1921. 
"Brewer and Storey, Mountain View, Ark. 

"-Gentlemen: Inclosed please find our check for 
$905.42,.which is balance due you aceording to our books. 
If this is not in line with your books, we will thank you 
to let us know at once. 

"We want to ' thank' you and wa_nt you -to know that 
we certainly have appreciated your kindness to us in let-
ting us jUst take our time to pay you this account, as We 
have seen some pretty hard -places in the last year. 

"Again accept our . thanks, and. we hope to, some day 
be able to do some more business with you. Best regards 
to you and your families. 

"Yours very truly, 
" BEESON'MOORE STAVE COMPANY, 

"By Cashier." 
Appellees made no reply to the letter, but accepted 

and :cashed the check. Appellees testified that the check 
was accepted by them in settlement of the staves which 
had been delivered; that, in accepting it, they had no in-
tention of waiving their claim of damages growing out 
of the alleged breach of contract on -the part of appel-
lant. Beeson testified that his purpose in sending the 
check was -to settle in full -all claims :arising out of the 
contract. 

Appellant's first insistence for. reversal is that the 
court erred in holding it liable to appellees upon the 
Mabry contract. It is argued that the Mabry contract -
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-was in writing, and that no indorsement appears there-
on, showing a sale, transfer, •r assignment thereof to 
appellant, and that it was not referred to and included in 
the, written contract of sale and purchase between appel-
lant and Mabry & Son. We deem it unnecessary to dis-
cuss the questions suggested, because, according to the 
decided weig- lit of the evidence, the Mabry contract was 
completely carried out and- executed by. appellant. When 
Mabry & Son sold their stave business to appellant, 
Mabry was . made general manager and left in charge 
thereof. He testified that the contract was taken over 
by appellant and fully and completely performed by it. 
He was corroborated in this statement by appellees and . 
W. H. Thomas, the bookkeeper, both before and after - 
Mabry & Son sold their business to appellant Mr. 
•abry testified that he made the contract on July 10, 
1920, between appellant and appellees, at the request 
of Mr. Beeson, because the staves contracted for•under 
the first contract had been made ; that the, second con- 
tract was for 500,000 additional staves, and wholly in-
dependent of the first contract. We are convinced that 
the delivery of staves to the nuniber of 147,000 immedi-
ately after the execution of the second contract . was in 
fulfillment of the first contraet, and that the first con-
tract .was fully performed. The plea of the statute of 
frauds +cannot . avail againgt parol contracts which have 
been executed.  

Appellapt's next insistence for reversal is that the 
court. erred in finding, that it breathed the contract of 
July 10, 1920. - It is shown conclusively by the evidence 
that. appellant did not pay for the last staves received bY 
it for ten months after being inspected and placed on 
board cars. The last delivery was in February or early 
in March, 1921, and payment in full for the staves deT 
livered was not made until the following October. It 
is also certainly revealed by the evidence that appellees 
permitted appellant to take all the staves which had been 
placed in the yards at the shipping points upon appel-
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lant's inspection. No staves were withheld by the apper 
lees on account of the inspection made by appellant. This 
being true, there is nothing in the record showing a 
breach by either party on account of the inspection. Ap-
pellant argues that, under the terms of the •ontract, it 
was not required to make advancements on the.staves 
the woods until they had been bucked and stacked in the 
yards. It is true that a provision to this effect is con-
tained in the contract, and also true that 35,000 stilves 
the wood's bad not_ been bucked and stacked In the yards 
at the time appellees shut down the manufacture of 
staves. According to the weight of the evidence, 'appel-
lant, through its* president, E. W. Beeson, notified ap-
pellees that it would not make further 'advances under 
the contract. 

Appellant's last insistence for reversal is that the 
acceptance of the check for $905.42 was an' accord and 
satisfaction. The letter, on its . face, restricted the set-
tlement to what was shown on the books. It did not pre-
tend to include an adjustment of the disputed claim 
crrowing out the alle ,red breach of contract. Unless the 
settlement was intended to include all demands arising 
out of the transaction between the parties, the delivery 
and acceptance of the cheek could not be regarded as an 
accord and satisfaction. Barham v. Bank of Delight, 
94 Ark. 158; Barham v. Kizzia, 100 Ark. 251; Longstreth 
v. Halter, 122 Ark. 212. No condition was imposed in the 
face of the check or the letter in which it was inclosed to 
the effect that the check was tendered in full settlement 
of the disputed claim growing Dut of a breach of the 
contract on the part of appellant. As stated above, the 
check was sent in full settlement of the amount due ap-
pellees for stave's which had been delivered' to appellant 
as shown by the book account. 

Tbe decree is affirmed.


