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HOUSE V. ROAD IMPROVEMENT DISTRICT No. 5. 
Opinion delivered April 16, 1923. - 

I.. HIGHWAYS—ROAD IMPROVEMENT DISTRICT—EXCLUSION OF BENE-
FITED LAND.—Where a special act creating a road improvement 
district authorized the county court to extend the boundaries of 
the district so as to include any lands benefited by the improve-
ment, the effect was to- preserve the validity of the act in case a 
demonstrable mistake was made by the Legislature in establish-
ing the boundary lines, in which case the remedy of the property 
owners was not to impeach the validity of the district on account 
of the exclusion of benefited lands, but to move the inclusion of, 
them. 

2. HIGHWAYS—ROAD IMPROVE M ENT DISTRICT—VALIDITY OF SPECIAL 
Am.—Where a special act created four road improvement dis-
tricts in a county and apportioned the lands of the county to the 

• districts, and nothing in the act creating the district, and no fact 
of which the court takes judicial knowledge, shows a demonstrable 
mistake or arbitrary action in excluding lands from any partic-
ular district, the act will be upheld. 

3. HIGHWAYS—ROAD I M PROVEM EN T DISTRICT S—TERMINI AND BOU ND-
ARIE S.—Improved roads must necessarily have termini, and im-
provement districts must have boundaries. 

4. HIGHWAYS—ROAD IMPROVEMENT DISTRICT.—The rule that the - in-
clusion of lands entirely separated from the road to be improved 
by impassable obstructions or barriers renders •the act creating 
the road district void, has no application where appellant's 
lands were separated by a small creek and cypress brake, of 
which the court takes no judicial notice. 

5. HIGHWAYS—ACT CREATING ROAD DI STRICT —VALIDITY.—The crea-
tion by statute of a road improvement district as a Public 
agency for the construction of a proposed road improvement, is 
a legislative and not a judicial proceeding, and does not pre-
sent a judicial question, further than the determination whether 
the statute is a valid enactment, which must be determined from 
the face of the statute or from matters of which the court may 
take notice. 

6. HIGHWAYS—ABA NDO N ME NT OF LATERAL.—The finding of the 
chancellor that the commissioners of a road improvement dis-
trict had not abandoned the construction of a lateral.road which 
was an essential element of the improvement designated by the 
Legislature, held sustained by the evidence. 

Appeal from Conway Chancery Court; W. E. At-
kinson, Chancellor; affirmed.
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Hill & .Fitzhugh, for appellants. 
Abandonment .of the Shaw's Bridge lateral, 8 miles 

in. length, defeats the 4ssessment. 105 Ark. 487; 134 
Ark.-. 292; 142 . Ark. 1. Exclusion of lands benefited ren-
ders distria void. Case •s controlled by the decision 
in 145- Ark. 49, which affirms principles announced in 
130 Ark. 70, and 139 Ark. 574; 145 Ark. 288. District 
arhitrarily created. 240 U. S. 55; 249 U. S. 63. No ben-
efits received. 83 Ark. 54. If court has held that where 
the_evidenCe indisputably shows no benefits have been 
or can be received, the owner must show this within the 
20 days allowed for making complaints, then it has 
oYerruled the : principle announced in 81 Ark. 562; 141 
Ark. 247; 239 U. S. 478; 145 Ark. 51. Levy excessive 
'and void. Material changes made invalidate the assess-
inent. . 137 _Ark: 354; 135 Ark. 4; 142 Ark. 509; 137 Ark. 
177.i. 123 Ark. 205. 

J. W JohnsOn and Strait & Strait, for appellees. 
. Evidence does not show Shaw's Bridge lateral aban-

doned, but to the contrary. No exclusion of lands benefit-
ed from the district. Case of Ruddell v. Rutherford, 145 
Ark. 49, and _cases cited, are not in point and have no 
application here. It is the exemption of lands benefited 
-that invalidates district. 140 Ark. 479; 139 Ark. 347. 
Authorities already cited answer the contention that 
6e - district was arbitrarily created. 133 Ark. 119; 100 
Ark. 366; 108 Ark. 419; 83 Ark. 344; 98 Ark. 113; 146 
-Ark. 289, in concluSive on this point. See also 140 Ark. 
11.5. ;- 144 Ark: 301 ; 142. Ark. 52; 142 Ark. 73 ;_139 Ark. 
153 . 139 Ark. 341; 138 Ark. 549. Act also authorizes 
landS outside boundarieS to be included when benefited. 
Sec. 17.. Claim of no . benefits received without merit. 
139 Ark. 322; 142 . Ark. 13 ; 98 Ark. 543. Notice Was given 
and-Was • sufficient. 139 Ark. 277; 139 Ark. 341; 139 Ark. 
153;•103 Ark. 461 ;: 147 _Ark. 362; 1.47 Ark. 449; 141 .Ark. 
254; 98 Ark. 543. Zone : sYstem.of assessment not invalid. 
.Too - late to complain assessments made on wrong basis. 
Id. Levy not excessive and void. 147 Ark. 949.
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. Hill (.6 Fitzkigh, in reply. 
Testimony reargued and authorities cited by ap-

Tellees reviewed. Payment under protest. 107 Ark. 
204. No attack can be made on validity of assessment.in 
action to collect delinquent tax. . 

HUMPHREYS, J. Appellant instituted this suit in the 
chancery court of Conway County against appellees, at-
tacking the validity of Road Improvement District No..5 . 
of Conway County and the aisessments of benefits 
against appellant's lands embraced within the district. 
The district was created, along with other districts in 
said county, by special act No. 245 of the Legislature 
of 1919. The first ground upon which the validity :of 
the act itself is assailed is that the notice to the property. 
owners whose lands were included in the district .Pro..• 
vided for in •the act was not sufficient as to time;- or 
upon its face, to apprise property owners of the burdens. 
about to be laid upon their lands, and was a taking.:of 
appellant 's property included in the district without due 
process of law. This identical point waS involved .and 
determined adversely to the contention of appellant 'in 
her attack upon Road Improvement District • No. 2 of. 
Conway County, which is a companiOn case to this in 
many respects. We deem it unnecessary io reiterate 
what was said in that case bearing upon this point. The 
second ground of attack upon the validity of the dis-
trict is that. it was arbitrarily created by the Legisla-
ture, as evidenced, first, by the alleged exclusion of ben-
efited lands from the district, and second, by the- alleged 
inClusion of appellant's unbenefited lands in the distriet.• 

(1) The district, for the greater length thereof, is 
between seven and nine miles in width. , It is about 
twenty miles in,_length. Plumerville is situated in .the' 
SOuthwestern corner of, the district, and, - generally 
speaking, the district- lies toward the nOrtheast from 
Plnmerville,iand • includes:the town of 8pringfield, 
uated - eleven miles northeast of said town. - The. main 
road of 'the district runs due north from Plumerville for 
a distance of three miles, where it turns toward the
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northeast, running through Springfield and to the east-
ern boundary line of said district. A prong of the road 
also runs due north out of Springfield to the northern 
boundary line thereof. About three miles north of Plum-
erville a lateral runs in an easterly direction to the east 
bonndary line of the district. From this description it 
will be readily seen that the boundary lines of the dis-
trict immediately south and west of Plumerville are 
much nearer the main improved road than the east bound-
ary : line. It necessarily follows that the lands adjoin-
ing the district south and west of Plumerville are nearer 
to-the , main improved road than some of the lands east 
and sOttheast of PlumerviHe which were included in the 
district. Appellant makes the argument that, because 
lands. West and south of the district are nearer the main 
improvement than lands east and southeast thereof, 
which were' included in the district, the district was ar-
bitrarily created, and therefore void. There are several 
reasons why this is not so. 
' In the first place, section 17 of the act creating the 

district authorized the county court, upon notice and 
hearing, to extend the boundaries of the district so as 
to include any lands benefited by the improvement. The 
purpose of including a flexible provision of this kind in 
the act was to preserve its validity in. case a demon-
strable mistake was made by the Legislature in estab-
lishing the boundary lines so as to exclude lands bene-
fited by the improvement. The remedy of the property 
owners was not to impeach the validity of the district on 
account of exclusion of benefited lands, but to move the 
inclusion of them. 

Again, there is nothing in the act creating the dis-
trict, or any fact of which the court will take jndicial 
notice, showing a demonstrable mistake or arbitrary 
action on the part of the Legislature, in excluding lands 
from the district. The• act itself included the other 
lands excluded cfrom District No. 5, of which complaint 
is made, in other improvement districts, and from aught 
that Appears, under the general system of improvement,
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may have equitably apportioned the lands to the partic-
ular district in which they would receive local and pecu-
liar benefits on account of trade relationships, markets, 
etc.

And again, this court is firmly committed to the 
doctrine that improved roads must necessarily have 
termini, and improvement districts boundaries. Hill v. 
Echols, 140 Ark. 479; Tatum v. Wallace, 146 Ark. 289. 

(2) The south boundary line of said District No. 5 
is the south line of sections 19, 20, 21, 22, 23, and 24 in 
tp. 6 N.;range 15 W., in Conway County. A . part of ap-
pellant's lands were located in section 21 in said district. 
Appellant alleged and made proof- that, on account of 
Gap Creek and cypress brakes, the only practical route 
from said lands in section 21 to the improved roads in 
said district is to cross the south boundary line thereof 
and pass over lands iiot included in the district, and a 
part of which was nearer the improved road than appel-
lant's lands. Appellant argues that this situation inval-
idates the act creating the district under the rule an-
nounced in Heinemann, v. Sweatt, 130 Ark. 70, and sub-
sequently approved in Milwee v. Tribble, 139 Ark. 574; 
Johns v. Road Imp. Dist., 142 Ark. 73, and Ruddell v. 
Rutherford, 145 Ark. 49. The rule announced in those 
cases is that when it appears, from the face of the act 
creating an improvement district, or from conditions or 
situations of which the court will take judicial knowledge, 
that lands of complaining owners are entirely separated 
from the roads to be improved by intervening lands ei-
eluded from the district, or by impassable obStructions 
or barriers, the inclusion of the lands th.us separated 
renders the act void because arbitrary and discrimina-
tory. In the instant case neither the act itself, nor any 
impasse of which this court will take judicial notice, 
separates appellant's lands in section 21 from the 
improved roads in the district. On the contrary, 
none of the lands embraced in the district, accord-
ing to the face of the act and such facts as 
this court judicially knows, are separated from the
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. -improved . roads . by an .. impasse, or intervening , ex-
auded . lands.. The Ruddell case, supra, which, learned 
'counsel so earnestly insist, controls the case at bar, 
is not applicable because the impasse in that case 

,• was an island and navigable stream,.of which this court 
.took judicial notice. The only obstructions between ap-
pellant's lands in section 21 and the improved roads in 
said district are a small creek and cypress brakes, of 
lwhich this court takes no judicial notice. 

The statute itself does not impose any burden on 
the - lands included, but merely creates the district and 
fixes - the - boundaries. Adequate • methods are provided 
for :the ascertainment of actual benefits and burden of 

- assessments, and the owners of proPerty are given an 
Opportuthty to be .heard, which constitutes due.process of 

•law. The mere .creation by the statute of the district as 
a' public - agency for the construction of a proposed im-

.provement is a legislative, not a judicial, proceeding and 
does not present a judicial question, further than the 
determjnation whether the statute is a valid enactment., 

. and thi.$ must be determined from the face of the statute 
•and matters of which the court may take notice. Greene 
:County v. Clay County, 135 Ark. - 301. Hence the facts 
upon which the Legislature is presumed to have based its 

' determination as to . the . wisdom and - propriety of the en-
..a.etment . cannot be reviewed by the courts. The federal 
:c•asesi •on • which learned counsel for - appellant rely, 
recognize •this distinction. Houck v. DIttle River Drain-
age Dist., 239 U. S.-254; Myles Salt Co. v. Iberia.Dist., 
.239.41. S.. 478.:	• 

Houck case" the court .said: "Whether the .ex-
pense•:. of -ascertaining • the best method of reclamation 
should subsequently he reimbursed when final assess-
ments were laid according to benefits ascertained to re-
sult from the execution of the final plan presents a ques-
tion of policy, and not of power. These outlays for or-
ganization and preliminary surveys could as wellbe con-
sidered .specially •to .concern the district, as •onstituted. 
As• highways..or public buildings or plans for the same
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(whether consummated or. abandoned) .could he said to. 
concern counties or towns. Purther, "it would seein to.he 
cledr that the State could appropriately provide .. 4)t: 
meeting the preliminary expense when it was incuryed 
and.could determine the mariner of apportionment ac-, 
cording to the interests deemed to be affected as they ex-I 
isted,at' the time. And in this .view it is not material to. 
-consider whether the area of the district might sub-, 
sequently be extended, or what particular . lands within. 
it would be appropriated, for ditches, reservoirs, etc.,. if .0, 

plan of drainage were adopted and carried out. To .say. 
that the tax.could not be laid except as a result of such . an 
inquiry would be to assert in effect that as a preliminary. 
tax it could not he laid at all. We know of no such linii-
tation ;upon the State power."	 . , 
• The validity of the assessment of benefits agamst 
appellant's lands embraced within the district and . the( 
tight to collect same are assailed upon a number of 
grounds, all of which, except one, were decided adversely 
to appellant's contentions in her attack upon the validity 
of the assessments and..the right to moiled .s0nie, in the' 
Case. of House v. Roacl Imp. • Dist No 2 of Oonliai4 
0ounty, ante, p. 336, submitted as a:-1.companion,:-.CEisd. 
with the case at bar. In order to avoid yepetitiop; 
train from discussing these points again. ' One ground: 
of . attack is made upon the validity of the assessnients 
benefits - and the right to collect same against the lands 
in the instant case which was not made in*the case re-
ferred to. . It is alleged that the commissioneri aban-
doned the construction of a lateral beginning about tvid 
miles north of Plumerville and rUnning east to the earit-. 
ern boundary line of the district and-known as. Shaw's 
Bridge lateral, or Caney Valley lateral. -It is contended. 
that the elimination of that lateral was a substantial .de-z 
parture from the improvement designated by the. Leg-: 
islature. The lateral in question was about eight.iniles.. 

- long, and, under numerous decisions of this court, .was' 
an -essential part of the improvement -contemplated by, 
the Legislature, and the elimination . thereof would .be-
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material change in the plans, having the effect of avoid-
ing the .assessment against the lands in the district for 
its construction. Phillips v. Tyronza & St. Fraacis 
Road Imp. Dist., 105 Ark. 487. The trial court found 
that the lateral in question had not been abandoned by 
the commissioners. The record reveals that from thirty-
five to forty per cent. of the work on this lateral has 
been done, and that the commissioners intend to com-
plete it 'along with the other portions of the road when 
the finances of the district will justify them in doing so. 
Each commissioner gave testimony to that effect. The 
only testimony appearing in the record tending to show 
an abandonment of the lateral iS unauthorized letters 
written by two of the commissioners to the State High-
way Department in an effort to procure State and Fed-
eral aid. The letters indicated a purpose on the part of 
the . commissioners to abandon the lateral, but we do not 
regard 'them as conclusive upon the point. The conaL 
Missioners who signed the letters testified they did so 
without any authority from the board, and that they 
'Were entirely unofficial. The finding of the chancellor to 
the effect that the commissioners had not abandoned the 
construction of the lateral is in aCcordance with the 
weight of the testimony. No error appearing, the decree 
is affirmed. 

HART; .J. (dissenting). What was 'said in the dis-
senting opinion in the case of House v. Road Improve-
ment Dist. NO. 2 of Conway County, ante, p. 330, applies 
with equal forte to the facts presented by the record in 
this case, and need Tiot be repeated here. 

There is another phase of this case which, in our 
judgment, requires us to yoice our dissent in writing. 
In this case the majority of the court has announced the 
rule to be . that it is only when it appears from the face 
Of the act creating -a.n, improvethent district, or other 
facts of _which the court may . take judicial knowledge, 
that :the courts will review . the action of the Legislature 
in arbitrarily including lands in such districts. It is true
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that in the cases cited in the majority opinion it appeared 
from the face of •he act that they were arbitrary and 
discriminatory, and the . court so stated in the opinion. 
This was but the statement .of a fact as it appeared from 
the record, and by no means constituted, or was intended 
to constitute, a holding that the courts would not review 
the action of the Legislature in establishing an improve-
ment district, fiowever arbitrary it might be, unless that 
fact was- shown on the face of the statute itself, or by 
facts of which the court would take judicial knowledge: 
In cases of this sort the courts are not concerned about 
the method, of proof. They are only concerned about 
whether the proof has been made by satisfactory and 
competent evidence The 'general rule is that when, 
owing to peculiar or extraor' dinary facts' established by 
satisfactory and . competent evidence, the usual presump, 
tion in favor of the legislative act has been overcome, - 
the courts will interfere to . prevent an illegal exaction 
from the landowner and a • virtual confiscation of his 
property. If the Legislature has no power to arbitrarily 
include the land in an improvement district, 'the courts 
should . interfere and grant relief when that fact is 
shown. by any competent and satisfactory evidence. 

It 'would seem that the majority opinion, by neces-
sary implication, overrules the salutary principles of 
law announced in . Louisiana & Ark. Ry. Co. v. State, 85 
Ark. 12. In that case the court held that a legislative 
determination that a station should be erected . and 
maintained at a certain point is conclusive, unless the 
courts can declare, as a matter of-law, that such deter-
mination is arbitrary and unreasonable. In that case 
proof was offered and rejected in 'the court below that 
there was mi public necessity for the station and that the 
requirements of the legislation were so arbitrary and 
uhreasonable as to demand a judicial review. of the ques-
tion. The court held that the rejected . evidence was corn, 
pként, and that for .the court to refuse a consideration 
of it woUld be to deny the railroad company the eqUal 
proteCtion-of the law, and would, in effect, be depriving
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it of its property without due process -of law. In . dis-
cussing .the question •the . court referred to the fact that 
the Legislature has the power to determine for itself 
the boundaries of a local improvement district, but that 
the court had held that the power, when arbitrarily and 
unreasonably exercised, is not beyond judicial control. 
. . The court approved the doctrine stated by the Sip 

preme Court of the United States in Norwood v. Baker, 
172 U. S. -269: "But the power of the LegiSlature in 
these matters is not unrestricted. There is a point be-
yond which the legislative department, even when exert-
ing the -power of taxation, may not go inconsistently, 
with the citizen's right of property." ' The court said 
that this principle was applicable in the station case. 
Continuing, the court said that it is a question primarily 
tor legislative determination, and that determination 
should not be disturbed by the court unless the power has 
been exercised without reason. We see no ieason why the• 
arbitrary action of the ,Legislature might not be shown 
by any competent proof in that case, and, should be lim-
ited to facts of which the court might take judicial' 
knowledge in the present case. It may not be imperti-, 
nent to add that no reason is attempted to be given for 
such limitation in the majority opinion. 

The principle upon which the arbitrary action of the 
legislature in matters -of taxation and special assess-
ment . may be reviewed by the court is well stated in 
Stuart v. Palmer, 74 N. Y. 183. In discussing the sub- . 
ject Judge EARL, speaking for the court, said: "The Leg-. 
islature can no more arbitrarily impose an .assessment 
for which property may be taken and sold, than it can • 
render a judgment against a person without a hearing. 
It is a -rule founded on the first principles of natural 
justice, older than written constitutions, that a citizen: 
shall not be deprived of his life, liberty or -propeily. 
vdthout an opportunity to be heard in- defense:-of his: 
Tights, and the constitutional provision that no -person - 
shall be deprived of these 'without due process of law' 
has• its foundation in this rule. This- provision -is the -
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-most 'important guaranty of personarrights to be found 
in the Federal or State Constitution. It is a limitation 
upon arbitrary power, and is a guaranty, against arbi.:- 
trary legislation: No citizen shall arbitrarily be deprived 
•of his life, liberty, or property. This the Legislature can-
not do or authorize to be done. 'Due process of law' 
is not confined to judicial proceedings, but extends to 

• every . .case which may deprive a citizen of life, liberty, 
or property, whether the proceeding be judicial, adminis-
trative, or executive in its nature. (Wei4ner v. Bruein-
bury, 30 Mich. 201). This great guaranty is always and 
everywhere present to protect the citizen against arbi-
trary interference with these sacred rights." 
• With reference to the facts sho-wing the arbitrary 
action of the Legislature, but little need be said. The 
undisputed facts show that the lands . of appellant are 
separated from direct connection with the proposed road 
by lakes and brakes which are . impassable. The evi-
dence shows that it Would , not be practical to construct 
bridges over this impassable way, and the only practical 
route for appellant to use the improved road is to leave 

,her land 'and go upon adjoining lands in order to.reach 
the road. 

This brings the case directly within the rule an-
nounced in Ruddell v. Rutherford, 145 Ark. 49, and 'oth-
er cases of- like character. 

We concede the general rule to be that, if the Legis-
lature has fixed the boundaries of the district and laid 
the special tax or , provided for a subordinate agency tO 
do .so, its action must, in general, be deemed conclusive. 
To invoke the intervention of a court against the result 
of its conclusion is to invoke judicial authority,to give itS 
judgment controlling effect over that of the Legislature 
in a matter of the apportionment of a special-tax,: and 
thiS':can only be -.done where the legislative action -is 

. manifestly colorable and arbitrary. This -is the basis of 
our holding in Ruddell v. Ruthford, supra. . 

In'that case the Legislature eliminated section48, and 
thereby ,determined that it was not benefited by the im-
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provement. It included section 19 in the district, thereby 
Concluding that it was benefited. It appeared, froin a 
map introduced in . evidence, that it was impractiCal to 

-go from section 19 to that part of the district where the 
improved road was without passing through section 18. 

Hence the statute was held to be arbitrary and dis-
crhninatory on its face. 

The court was not concerned about the method of • 
proof. Because the act , on its face was discriMinatory 
was not the fact which gave the court jurisdiction. The 
arbitrary and discriminatory action of the Legislature 
was what made the exception to the general rule and. 
gave the court jurisdiction in the premises. This is il-
lustrated by the case of Little Rock v. Katzenstein, 52 
Ark. 107. 

In that case the court held that the action of the 
city 'council in includifig property in an improvement disl 
trict is conclusive of the fact that it is adjoining the lo-
cality to be affected, except when attacked-for fraud or 
demonstrable mistake. 

The court used the expression, a demonstrable mis-
take of fact, meaning, by thi -s expression, a mistake of 
fact as to the existence of which there was no room for 
doubt. If no such limits exist, the power of local Assess-

ments would be but another means for arbitrary exac-
tion, and in such cases the wrong must always be open 
tia correction.	- 
• WA also dissent from that part of the opinion which 
holds that the action of the Legislature in fixing the 
boundaries of the district Was not arbitrary. We con-
cede that the members of the Legislature are presumed 
to have . a general knowledge of the geography as well as 
the topography of the State. They are supposed- to act 
upon this general. knowledge andupon information fur-
nished by the committees and other agencies selected by 
it. All these are evidences upon . which the Legislature 
acts. But here again there is a well-known exception to 
the- general rule, and that is that the Legislature can 
mit act in an arbitrary or discriminatory manner in"fix-
ing the boundaries of a district..
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In concluding the discussion on this branch of the 
case, the majority opinion gravely adds that this court 
IS firmly committed to the doctrine that improved roads 
must necessarily have termini and improvement dis-
tricts boundaries._ This is so in the very nature of 
things, but it does not follow that the Legislature can 
act arbitrarily in fixing the boundaries without its action 
being reviewed by the courts. There, as here, the 
testimony is all one way, and shows that the Legislature 

. acted arbitrarily and in a discriMinatory manner in fix-
ing the boundaries of the district. The court should de-
-dare, as a matter of law, that the creation of the dis-
trict was invalid and any assessments levied under it an 

• illegal exaction. To hold otherwise is .to deprive the 
landewner of his property without redress. 

Justice WOOD concurs in the views here stated:


