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WILHITE v. STATE. 

Opinion delivered .April 16, 1923. 
1. CRIMINAL LAW—INSANITY AS DEFENSE—INQUISITION.—Under 

Crawford & Moses' Dig., § 3055, when it appears in a criminal 
case that there are reasonable grounds to believe that the de-
fendant is insane, it is the duty of the court to postpone 
trial and impanel a jury to inquire whether the defendant is of 
unsound mind. 

2. CRIMINAL LAW—INSANITY OF DEFENDANT—INQUISITION—When 
counsel for accused under oath state that accused is insane, and 
their affidavit presented proof of such fact, it was an abuse of 
discretion to deny to accused the right to have a jury impaneled 
to inquire into his sanity. 

Appeal from Johnson Circuit Court; A. B. Priddy: 
Judge; reversed.



ARK.]	 WILHITE 'V. STATE.	 291 

G. 0. Patterson and Webb Covington,. for appella.nt. 
. J. S. Utley,• Attorney General, Elbert Godwin and 

Wni. T. Hammock, Assistants, for appellee. 
WOOD, J. On the 5th of December, 1922, the appel-

lant was indicted in the Johnson Circuit Court for the 
crime of murder in .the first degree. On the 11th of 
December, 1922, the appellant, through his counsel, 
Patterson & Ragon and Webb Covington, filed a petition 
in which he alleged that he was then insane; that before 
the commission of the crime charged against him he had 
been confined in the insane asylum, and had been re-
leased therefrom before his reason had been completely 
restored, and that at the time of the commission of the 
crime charged against him he was insane. The petition 
alleged that the appellant had a brother confined in the 
insane asylum, and that, as they believed, a sister in the 
insane asylum in Tennessee; that appellant's ancestors 
had been confined in insane asylums in Tennessee and 
Kentucky; that, on account . of his insane condition, he 
was unable to render them any assistance in preparing 
for his defense of the crime - charged against him. Their 
petition concluded with a prayer that the court inquire 
into the sanity of the appellant before proceeding to a 
trial of the charge against him, and that a committee of 
reputable physicians be appointed for the purpose of 
examining appellant to determine -. his present mental 
condition. This petition was signed by the attorneys, 
and was verified by G. 0. Patterson: 

On the sanie daST the. coutt granted the petition, and 
appointed a committee, consisting of three physicians, 
to inquire into the sanity of the appellant, and the 
record shows that this coinmittee refused to serve 
because they were not paid for -their services. On the 
13th of December, 1922,- Webb Covington and G. 0. 
Patterson filed . the following petition: 

"Come Webb Covington and G. 0. Patterson, and 
on oath state that they are the counsel for the defendant, 
that they believe him to be insane at this time, that they
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know that he is unable, on account of mental disease or 
insanity, to intelligently aid, assist, counsel with, help, 
or direct, the preparation of his case, or in any manner 
assist his counsel in his defense. They therefore, in 
behalf of said defendant, pray that a jury be impaneled, 
and that his present mental Condition be inquired into, 
and, if said defendant be found of unsound mind, or 
unable to conduct his defense at this time, that his trial 
be suspended, and that he be dealt with as the law 
dirocts." 

The petition was sworn to by Patterson and Coving-
ton before the clerk, as shown by- his certificate. The 
application was denied, and the appellant, through his 
attorneys, excepted to the ruling of the court. Appel-
lant was then placed upon his trial, which resulted in a 
verdict of murder in the first degree. He moved for a 
new trial, setting up, as one of the grounds of his motion, 
"because the court erred in denying the petition of the 
defendant to grant him a hearing upon his petition for 
the purpose of testing his sanity." The court overruled 
the motion, and entered a judgMent sentencing appellant 
to imprisonment in the State Penitentiary for life, from 
which is this appeal.	" 

Section 2299, Crawford & Moses' Digest, provides 
as follows: "A person that becomes insane or lunatic 
after the commission of a crime or misdemeanor shall 
not be tried for the offense during the insanity or 
lunacy." 

Section 3055, C. &. M. Digest; provides in part as 
follows : "If tbe court shall be of the opinion that there 
are reasonable grounds to believe that tlie defendant is 
insane, all proceedings in tbe trial shall be postponed 
until the jury be impaneled th inquire whether the de-
fendant is of unsound mind. and if the jury shall find 
that he is of unsound mind, the . court shall direct that he 
be kept in prison, or conveyed by the sheriff to the 
lunatic asylum, and there kept in custody by the officers 
thereof until he is restored, when he shall be returned
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to the sheriff, on demand, to be reconveyed. by him to the 
jail of the county." 

In Duncan v. State, 110 Ark. 523, the defendant, who 
was under indictment for murder in the first degree, 
filed a petition before the cause was called for trial, ask-
ing the court to inquire into his mental condition. The 
prayer of the petition was denied, and the_ruling of the 
court was assigned as error. Passing on such assign-
ment we said: "But, as the record does not contain the 
Petition nor any of the proceedings thereon, further•
than the recital that the petition was presented and 
overruled, we cannot determine whether the court was in 
error in refusing to impanel a jury or not. We must, 
in the absence of any proof in the record, indulge the 
presumption that no sufficient showing was made to 
justify the court in impaneling a jury . to try the issue 
of present insanity, and that the-ruling of _the court was 
therefore correct.". 

In the ease at bar the petition is in the record. It 
alleges that the appellant, at .the time the petition was 
filed, was insane, and, on account of his insanity, was 
not able to assist his counsel in the preparation of his 
case, nor to assist them in his defense. It alleges that 
appellant had been in the insane asylum before the com-
mission of the crime, and that he was released there-
from before his reason was fully re-stored; that his 
ancestors had •been confined in insane asylums in 
Tennessee and Kentucky, and that he had a brother in 
the insane asylum .in Arkansas and a sister in the insane 
asylum , in Tennessee. The application for a jury to 
inquire into his mental state alleged that his attorneys 
knew that he was "unable, on account of mental disease 
or insanity, to intelligently aid them," etc. The appli-
cation was sworn to by his attorneys, G. 0. Patterson 
and Webb Covington. 
, In the recent case of Kelley v. State, 154 Ark. 246, 
we said: "If there has been a suggestion at the trial of 
the question of the present insanity of the amused, the
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failure or refusal. of the court . to institute an inquiry into 
that question by impaneling a jury must be corrected, if 
erroneons, by..appeal or writ of error to this court, and 
cannot be again raised on writ of error coram nobis. It 
is- made the duty of the trial court by statute. (C. & _M. 
Digest, § 3055) when it appears that 'there are reason-
able grounds to believe That the defendant is insane,' to 
postpone the trial and impanel a jury to inquire 
'Whether the defendant is of unsound mind ' No particit. 
lar formula is prescribed for bringing this matter, to the 
attention of the court, but if it is brought to. the attention 
of the court in any form, and there is error, it can be cor-
rected on appeal." 

Now, it occurs to us that the application of the 
counsel for appellant, setting forth the fact that the ap-
pellant was insane, and their affidavit that such was tlie 
fact, presented proof of the insanity of the appellant 
which entitled him to the benefit of the sections of 
the statute above quoted. The language of- § 3055, 
supra, indicates tbat the trial court is vested with the 
discretion to determine . when there are reasonable 
grounds to believe that a defendant is insane; But 
where it is shown -that reasonable grounds exist, the . 
court must follow the statute. The discretion is a 
judicial one, and, if the court fails to exercise it, or does 
so in an arbitrary manner, the error in so doing will be 
corrected on appea l... Otherwise, the defendant would 
be deprived of the benefit of § 2299, which declares 
he shall not be tried for the offense during insanity: 
Here the facts set forth *in the applieation,_ which was 
sworn to by counsel, were sufficient, in the absence of 
any showing to the contrary, to entitle the appellant to 
the benefit of the statute, and the overruling of his ap-
plication was tantamount to declaring that these facts, 
though true, did not constitute reasonable grounds for 
believing the appellant insane. We are convinced that 
the court abused its discretion, under the facts of this
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'record, and erred in not having a jury impaneled to in-
quire into appellant's sanity, a g pfayed in the petition. 

The above casr es of our court decide that, where a 
proper application and showing is made, it is- the duty 
of the court to impanel a jury to inquire whether the 
prisoner be of unsound mind, and, if the court errs in 
-refusing his petition, where sufficient showing is made, 
his remedy, ,and only remedy, is by appeal. In addition 
to the above cases see Hodges v. State, 111 Ark. 22-28. 
The appellant has made the . proper sho-Wing and pursued 
the proper remedy, and, for the error of the court in not 
sranting the prayer of his petition, the judgment is 
-reversed, and the cause is remanded for further proceed-
: ings according tO law.


