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PUGSLEY /). SELLMEYER. 

Opinion delivered' April 9, 1923. 
1. MANDAMUS—EXCLUSION OF PUPIL FROM PUBLIC SCHOOL.—Where 

a pupil has been wrongfully excluded by the teacher from a pub-
lic school in pursuance of a rule adopted by the school directors, 
mandamus is the broper remedy to compel the directors to allow 
the pupil to attend school. 

2. SCHOOLS AND SCHOOL DISTRICTS—INTERFERENCE BY COURTS.— 
Courts will not interfere in matters of detail and government 
of schools unless the officers refuse to perform a clear, plain 
duty, or unless they unreasonably and arbitrarily cxercise the 
discretionary authcirity conferred upon them. 

3. SCHOOLS AND SCHOOL DISTRICTS—RULE AGAINST USE OF FACE PAINT 
AND COSMETICS.—A rule of a school board forbidding, among 
other things, the use by pupils of "face paint or cosmetics" is 
not void as being unreasonable. 

4. APPEAL AND ERROR—ERRONEOUS REASON FOR PROPER JUDGMENT.— 
A correct judgment of the lower court will be affirmed, though 
the reason assigned was erroneous. 

Appeal from Clay Circuit Court, Western District; 
TV. W. Bandy, Judge; affirmed.



•-• 248	 PUGSLEY V. SELLMEYER.	 [158 

C. 0. Raley and J. N. Moore, for appellant. 
The motion to dismiss appeal is without merit, the 

controversy between the parties not being settled, and 
-should be dismissed. Case unlike 224 S. W. 617 or 
cases collected in 5 Ann. Cas. 628, showing dismissal 
where acts sought to be coMpleted had been performed 
and where time for performance of acts sought to be 
compelled had passed. 47 Pac. 424; 67 Pac. 1104; People 
v. Troy, 82 N. Y. 575, 15 S. C. 322. Mandamus was the 
proper remedy to compel the reinstatement of a pupil 
in the public school who had been wrongfully expelled for 
refuSal to obey an arbitrary and unreasonable rule. 18 
Sup. Ct. Rep. 441; sec. 1, Art. 14, Const. 1874; 34 Ark. 
394; 45 Ark. 121; _89 Ark. 254. A further demand or 
request to enter school was unnecessary and would have 
been Unavailing. 113 Ark. 40; 223 Ill. 187 ; 79 N. E. 123 ; 
2 Bailey on Habeas Corpus 784; 73 N. W. 63 ; 19 Wend. 
56; 22 Wis. 210. Board responsible for acts of its agents. 
42 Ark. 563 ; 58 Ark. 386; 238 S. W. 54; 88 S. W. 582 ; 
58 S. E. 609. Judgment should be reversed and manda-
mus issued commanding tlie appellees to allow appel-
lant to enter school. 
. M. P. Hud,dleston, for appellees. 

The mandamus was propertY denied. The county 
board of education had jurisdiction of the controversy, 
end the school board, appellees, hod the authority to 
adopt and enforce obedience to the rule. Secs. 8873, 
Crawford & Moses' Digest, definition words "direc-
tion," "supervision." Universal Dictionary English 
Language; art. 7, sec. 14, Const.; 93 Pac. (Wash.) 
924; . 38 N. W. (Dak.) 52; 61 Pac. 258; 50 L. R. A. 
747, 87 Am. St. Rep. 918 ;. 17 Sup. Ct. 225; 165 U. S. 
28, 41 L. ed. 621; 22 Neb. 313; 92 Ark. 492. Courts 
would not have jurisdiction bef ore county board. 
of education had passed upon controversy. Had 
authority to direct school board, under language of 
statute. 35 L. ed. 974, 66 U. S., 1 Black 195, 
17 L. ed. 137 ; 6 Ann. Cas. (Iowa) 966. School board had
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authority to make rule which was reasonable and not in 
_conflict with any statute. 24 R. C. L., "Schools," §§ 
22, 24; -13 Ann. Cas. 330, N. 333; 6 Ann. Cas. (Ia.) 996; 
100 N. W. (Ia.) 54; 34 N. W. (Ia.) 780; 61 N. W. (Ia.) 
859; 45 Atl. (N. J.) 755; 32 N. E. (Mass.) 864; 35 Am. 
Rep. (Ill.) 163. Appellant was not expelled by the school 
board. Its only action was the adoption of the rule. 35 
Cyc. 901-3; 71 N. W. (Wis.) 123; 34 Am. Dec. (Mass.) 
133 Mass. 103. Expulsion justified. 48 Cal. 36, 17 Am. 
-Rep. 405. No longer any controversy, as shown by affi-
davits of school directors, and appeal should be dis-
missed. 145 Ark. 303 ; 49 U. S. 8 How. 251 ; 149 U. S. 308; 
113 Ark. 24; 2 R. C. L. 'Appeal & Error, § 145; 24 Am. 
Eng. Ann. Cases, 246; 5 Ann. Cas. 626, note. 

J. N. Moore, in reply. 
County board bad no jurisdiction of the matter. 

Statute limits its supervision and. direction to such ques-
tions "as are not otherwise provided for by -law." Di-
rectors have charge of school affairs and power to make 
and enforce all necessary rules and regulations. Secs. 
8916, 8943, .Crawford & Moses' Digest. Court had juris-
diction. 6 A. L. R. 1525; 9 N. W. 356; 66 N. W. 765; 
69 N. W. 544; 105 N. - W. 686; 3 L. R. A. (N. S.) 496; 
6 Ann. Cas. 996; 77 N. W. 491; 166 N. W. 202; 183 N. W. 
434. Every step taken by appellant in this suit is l_egal-
ized by 224 S. W. 442. 'Rule was unnecessary and un-
reasonable, and the expiration of the term does not 
terminate appellant's right to attend school nor diminish 
her right •o the relief sought. 

SMITH, J. Appellant alleged and proved that she 
was a resident of School District No. 11 of Clay County, 
of school age, and that in September, .1921, she enrolled 
as a pupilin tha.t school. On the opening day of school 
N. E. Hicks, the principal, read certain rules which had 
been adopted by the board of directors, and announced 
that observance thereof would be required by all pupils 
who attended the school. Among these rules'was one 
numbered 3, which reads as follows:
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"The wearing of transparent hosiery, low-necked 
dresses or any style of clothing tending toward immod-
esty in dress, or the use of face paint or cosmetics, is 
prohibited." 

Appellant infringed this rule by the use of talcum 
powder, and the teacher required her _to wash it off, and 
told her not to return again with it on her face. A day 
or two later she returned and offered herself as a pupil, 
but admission was denied her on the ground that she 
was infringing the rule by the continued use of talcum* 
powder. She refused to submit to or to obey the rule, 
and was denied admission to the.school. 

Thereafter Miss Pugsley filed a petition setting out 
the facts stated, and prayed that a writ of mandamus is-
sue requiring the directors of the school and the prin.- 
cipal thereof to admit her as a pupil, notwithstanding 
her refusal to obey the' rule set out above. 

The case was submitted on- its merits, and the court 
heard testimony supporting the allegations of the peti-
tion for mandamus, and . made findings of fact and a 
declaration of law. 

The court fOund the law to be that the rule was ar-
bitrary and unreasonable, and one which the petitioner' 
was not required to obserVe as a condition upon which 
she might attend the school; but . the court found the fact 
to be "that the evidence fails to show that the expulsion 
of Miss Pugsley by defendant Hicks was done under the 
direction or authority of the schoOl board, or that his 
action in the matter was ever approved of or ratified by 
the board of directors." 

Upon this finding of fact the court denied the prayer 
of the petition for mandamuS, and dismissed the peti-
tion, and this appeal is from that order. 

Appellant adniits that, after the principal denied 
her admission except upon the condition that she remove 
the talcum powder and discontinue its use, she did not 
appeal to any member of the board of directors; but the 
undisputed testimony shows that the board of direc-
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tors adopted the rule and directed the principal to en-
force it,- and the secretary of the board, who was also a. 
member thereof, testified as a witness, and his testimony 
makes it perfectly clear that any appeal to them would 
have been unavailing,,for he•stated unequivocally that 
the board- regarded its breach as a challenge of their 
authority, and that, under the circumstances, its rescis-
sion or cancellation would have been subversive of all 
discipline in the school. 

Under the circumstances the . law did not impose 
upon the petitioner the duty of doing . the unavailing 
thing of applying_to the directors for admission; so that, 
white she was never expelled, she was, in fact, denied 
admission to the school, and this exclusion was tanta-
mount to expulsion. Monette Road Imp. Dist. v. Dud-
ley, 144 Ark. 169. 

In the case of State v. School Dist. No. 16, 154 Ark. 
176, petitioners -sought by mandamus to compel the di-
rectors of the school district to allow them to attend 
school. Those petitioners had not been expelled, but had 
been excluded; and, while the action of the directors was 
approved and mandamus denied, we recognized man-
damus as the appropriate remedy to obtain the relief 
sought. We there held that the educational interests 
and school affairs in each school . district in the State 
are placed by statute under the - control and management 
of the school directors, and that to effectively exercise 
this authority a broad discretion must be accorded them, 
and in that connection it was said: "In defining the au-
thority_ conferred upon. the board, this court took occa-
sion to say, in the case of Maddox v. Neal, 45 Ark. 121, 
that,- while Their authority is not without limit, yet 'a 
wide range of discretion is vested in these boards by the 
statute in the matter of government and details ef con-
dUcting the common schools.' Courts will not interfere 
in matters of detail and government of schools, unless 
the . bfficers refuse to perform a clear, plain duty, or 
unless they unreasonably and arbitrarily exercise the
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discretionary authority 'conferred upon them. We think 
the correct rule was laid down in the case of Watson 
y. Cambridge, 157 Mass. 561. It was said by Mr. 
Justice KNOWLTON, in rendering the opinion in that 
case, that 'under the law the school committee has 
the general charge and superintendence of all the 
public schools in the town. The management of the 
schools involves many details, and it is important that a 
board of public officers, dealing with these details and 
having jurisdiction fo regulate the internal affairs of the 
schools, should not be interfered with, or have their con-
duct ,called in question before any other tribunal, so long 
as they act in good faith within their jurisdiction.' " 

Was the rule in question a reasonable one, and did 
the directors have the right to make and enforce it? We 
answer this question in the affirmative. The law as 
quoted from the Black case, supra, finds ample support 
in numerous decisions of other courts. A more general 
statement of the law applicable to the facts of this case is 
found in 24 R. C. L. at section 24 of the article on Schools, 
reading as follows: "The courts will not interfere with 
the exercise of discretion by school directors in matters 
confided by law to their judgment, unless there is a clear 
abuse of the discretion, or a violation of law. So the 
courts are usually disinclined to interfere with regula-
tions adopted by school boards, and they will not con-
sider whether the regulations are wise or expedient, but 
merely whether they are a reasonable exercise of the 
power and discretion of the board." Many cases sup-
porting this text are collected in the following annotated 
cases: Wilson v. Board of Education, 13 Ann. Cas. 330 - 
Kinzer v. Directors, 6 Ann. Cas. 996. 

The question therefore is not whether we approve 
this rule as one we would have made as directors of the 
district, nor are we required to find whether it was essen-
tial to the maintenance of discipline. On the contrary, 
we must uphold the rule,unless we find that the directors 
have clearly abused their discretion, and that the rule is
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not one reasonably calculated to effect the purpose in-
tended; that is, of promoting discipline in the school, 
and we do not so find. 

Appellant cites cases holding invalid various rules 
of the managing officers of the public schools; 'that of 
Valentine v. Independence School District, 174 N. W. 

. 334, 6 A. L. R: 1525, being typical of the others. That 
was a case in which an order depriving a pupil of his 
diploma for refusal to wear a cap and gown at gradua-
tion was held unreasonable; but, in so holding, the Su-
preme Court of Iowa announced as the test of reason-
ableness of school rules substantially the one stated 
above. 

Courts have other and more important functions to 
perform than that of hearing the complaints- of disaffect-
ed pupils of the public schools against rules and regula- • 
tions promulgated by the school boards for the govern-
ment of the schools: The courts have this right of review, 
for. the reasonableness of such rule is a judicial question, 
and the courts will not refuse to perform their funaions 
in determining the reasonableness of such rules,- when 
the question is presented. 

But, in doing so, it will be kept -in mind that the 
directors are elected by the patrons of the schools over 
which they preside, and the election occurs annually. 
These directors are in close and intimate touch with the 
affairs of their respective districts, and know the con- • 
ditions with which they have.to deal.' It will be remem-
bered also that respect for donstituted authority,• and 
obedience thereto, is an essential lesson to qualify one 
for the duties of citizenship, and that the schoolrooin is 
an appropriate place to teach that -lesson. So that the 
courts hesitate to substitute' their will and judgment for 
that of the school boards, which are delegated by law as 
the agencies to prescribe rules for the government of the 
public schools of the State, which are supported at the 
public expense.
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In the discharge of the duty here imposed upon us 
it is proper for us to consider whether the rule involves 
any element of oppression, or humiliation to the pupil, 
and what consumption of time or expenditure of money 
is required to comPly with it. It does not appear un-
reasonable in any of these respects. Upon the contrary, 
we have a rule which imposes no affirmative duty, and no 
showing was made, or attempted, that the talcum powder 
possessed any medicinal properties, or was used other-
wise than as a .3osmetic. 

We are unwilling to say, as a matter of law, that a 
local condition might not exist which would make a rule 
of this character desirable in aid of the discipline of the 
school, and we therefore decline to annul it, for we will 
not annul a rule of the kind unless a valid reason for 
doing so is 'made to appear ; whereas, to uphold it, we 
are not required to- STKII a valid reason. for its promulga- 
tion.

It follows therefore that, although the court below 
was wrong in holding that appellant should have applied 
to the directors for relief before bringing this suit, the 
writ of mandamus should not have been awarded, for the 
reason that the rule was not void, and the relief should 
have been denied on that ground. Cooley v. Ksir, 105 
Ark. 307. 

" The judgment is therefore affirmed. 
HUMPHREYS, J., (concurring). A proper showing 

has been made to this court that the rule complained of 
was rescinded after this ap,peal was perfected. The case 
is therefore moot. It is . entirely unnecessary to deter-
mine whether a nonexisting rule is reasonable or un-
reasonable, hence I refrain from doing so. 

Upon this ground alone I concur in the affirmance of 
the judgment. 

HART, J., (dissenting). Miss Pearl Pugsley was 18 
years old on the 15th of Angust, 1922. I think that a rule 
forbidding a girl pupil of her age from putting talcum 
powder on her face is so far nnreasonable and beyond
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the exercise of discretion that the court should say that 
the board of directors acted without authority in making 
and enforcing it.. "Useless laivs diminish-the authority 
of necessary ones." The tone of the majority opinion 
exemplifies the wisdom of this old proverb.


