
800
	

HURST V. COSItY.
	 ti54

HURST V. COSBY. 

Opinion delivered June 19, 1922. 
1. ATTORNEY AND CLIENT—ATTORNEY'S LIEN ON CLIENT'S PAPERS.— 

In a suit in equity by an attorney against his client to have his 
lien fixed on proceeds of an insurance policy, a complaint which 
alleged that plaintiff had in his possession papers and proofs•
necessary in a settlement of the claim, without alleging that the 
policy was in his possession, was insufficient to entitle plaintiff 
to enf orce a common-law lien in equity. 

2. APPEAL AND ERROR—FOR MER OPINION.—On a second appeal, the 
former opinion is the law of the case. 

Appeal from Washington Chancery Court; Ben F. 
McMahan, Chancellor ; affirmed. 

Sullins & Ivie, for appellant. 
John Mayes, for appellee. 
SMITH, J. This is the second appeal in this case, the 

opinion on the former appeal being reported in 149 Ark. 
11. As appears from that opinion, this is a proceeding 
to- enforce an attorney's lien. In the former appeal, as 
in the, ;present one, the decree was rendered on the 
pleadings. The first decree, which declared •a lien in 
favor of the attorney, was reversed by us because he had 
not "set forth in his complaint a state of facts which 
would confer a lien, in that he does not allege that the 
policy or other evidence, if any, of appellant's claim 
against the insurance company was turned over to -him 
and still remains in his possession." As a reason for 
that ruling we said: "Such a lien at common law was, 
as we understand, on the evidence of indebtedness in the 
hands of the attorney, and not on the debt itself. This 
being true, appellee has not shown in the complaint that 
he had in his possession any papers on which he was 
entitled to a lien." 

On the remand of the cause the plaintiff amended his 
complaint' 'to allege "that the said defendant, G. A. 
Cosby, turned over and delivered to this plaintiff, as his 
attorney, all of his papers, proofs, etc., which were neces-
sary in making said adjustment, settlement and collection
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as aforesaid, and this plaintiff remained in possession 
of same at all times until the filing of his original suit 
herein, and is still in possession of same." 

After this amendment to the complaint had been 
filed, defendant filed a motion to make the complaint 
more definite and certain by alleging what • papers he 
claims to have in his possession; but this motion does 
.not appear to have been acted upon by the court or re-
sponded to by the plaintiff. 

The defendant also filed the following demurrer : 
"1. That said complaint does not contain matter or 

state facts sufficient to constitute a cause of action within 
the jurisdiction of this court. 

"2. That said complaint and each and every para-
graph thereof, taken separately or collectively, fail to 
contain matter or state facts sufficient to constitute a 
cause of action against the defendant within the juris-
diction of this court. 

"He therefore says this court is without jurisdiction 
to hear and determine this cause, and that same should 
be dismissed." 

Upon the hearing thereof this demurrer was sus-
tained. The court then offered to transfer the cause to 
the law docket, but that offer was declined, and, as plain-
tiff elected to stand upon his amended complaint, the 
same was dismissed, and plaintiff has appealed. 

It is quite obvious that the paper which evidenced 
the claim of the client against the insurance company was 
the policy of insurance. There could be no lien on the 
proofs of death, or papers of that character, for these 
do not evidence the debt sought to be enforced. The 
policy of insurance was the paper which evidenced the 
claim, and there is no allegation that plaintiff ever had 
possession of that paper. In construing the amendment 
to the complaint it must be remembered that the decree 
in plaintiff's favor was reversed because he had not 
alleged possession of the papers evidencing the claim 
against the insurance company. The motion made to
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make the complaint more definite and certain, which was 
filed before the demurrer was sustained, called attention 
to the failure of the complaint to allege possession of 
the policy by asking that plaintiff be required to allege 
the papers which he claims to have in his possession. 
We think therefore that the complaint should not he 
treated as alleging the plaintiff's possession of any papers 
except those made necessary after the death of the in-
sured to make the adjustment, settlement and collection 
of the policy of insurance, and not as having alleged the 
possession of the policy itself—the evidence of the in-
debtedness. 

The attorney had no lien on the affidavits, or depo-
sitions, or other proofs of death of the insured, although 
these papers may have been necessary in making the ad-
justments, settlement and collection of the policy; and 
there was no lien on the policy because it is not alleged 
that the policy came into plaintiff's possession in the 
course of his employment. 

The former opinion is the law of the case, and we 
there said that "the court erred in refusing to transfer 
the cause to the circuit court, and for that reason the de-
cree is reversed and the cause is remanded with di-
rections to transfer the cause, unless further grounds are 
stated for equitable relief." 

As we have just said, the further grounds for equi-
table relief recited in the amendment to the complaint, 
which we set out above, are not sufficient to entitle the 
plaintiff to the common-law lien of an attorney on his 
client's papers which he seeks to assert, and the cause 
should therefore have been transferred to the circuit 
court. This the court below offered to do, and as plain-
tiff declined to accept that offer, nothing remained to be 
done but to dismiss the complaint, and the decree so 
ordering is affirmed. 

WOOD and HUMPHREYS, JJ., not participating.


