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-KEATING V. MICHAEL. 

Opinion delivered June 19, 1922. 
1. LANDLORD AND TENANT—DEFINITENESS OF LEASE.—Lease contracts 

upon real estate must be definite in their terms, in order to bind 
the parties. 

2. LANDLORD AND TENANT—COVENANT TO RENEW LEASE.—A general 
covenant to renew a lease is sufficiently certain, because it im-
ports a new lease upon the same terms and conditions as the 
old one.
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3. LANDLORD AND TENANT-COVENANT TO RENEW LEASE.-A coven7 
ant to renew a lease upon such terms as may be agreed upon is 
void for uncertainty. 

4. LANDLORD AND TENANT-TENANT HOLDING ovER.—Where a con-
tract between lessor and lessee to renew the lease was void for 
uncertainty, a lessee, in holding over after termination of the 
lease, was liable to the lessee for rental value of the premises. 

Appeal from Union Circuit Court; Charles W. 
Smith, Judge; affirmed. 

STATEMENT OF FACTS. 

This is an action for damages on a breach of cove-
nant for an agreement to give a lease at the suit of the 
lessee against the lessor. The suit was defended on the 
ground that the terms of the contract were too uncer-
tain to be enforced. 

A. Michael also filed a cross-complaint in which he 
asked to recover damages for the unlawful holding over 
by Keating of the west half of said lot after the ex-
piration of his lease. 

It appears from the record that on the 8th day of 
September, 1920, A. Michael and Edna Michael, his 
wife, executed a lease to G. S. Keating to the west half 
of a certain lot in El Dorado, Ark., for a term from 
October 1, 1920, to August 1, 1921, for a monthly rental 
of $125. The lease contained a clause as follows: 

"It is agreed that at the end and termination of 
this lease and of the lease to the front or east end of 
said entire lot which is now leased to A. G-. Griffin, that 
said G-. S. Keating shall have the refusal of a lease on 
the entire or any part of said property, if he shall pay 
or agree to pay the same price therefor as is now being 
paid therefor under the terms of said lease to A. G. 
Griffin." 

On the 30th day of June, 1920, A. Michael and Edna 
Michael, his wife, executed a lease to A. G-. Griffin to the 
east part of said lot for the term of one year, com-
mencing on the 1st day of August, 1920, and ending on 
the 1st day of August, 1921. Griffin agreed to pay rent 
at the rate of $125 per month in advance.
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The lease also contained a clause as follows: "It is 
agreed and understood that the said A. Michael and 
Edna Michael reserve for themselves the west one-half 
of said lot of land, and, upon their moving out and va-
cating said part, then the said A. G. Griffin is to have 
the refusal of renting said lot at whatever figure they 
can agree upon." 

On the 23rd day of June, 1921, Keating gave a 
written notice to A. Michael and all tenants occupying 
any part of the lot above described, that under and by 
authority of the lease executed to him by A. Michael 
and Edna Michael, dated September 8, 1920, he, "G. 
S. Keating, will elect to continue his lease, or to ex-
ercise his rights conveyed in said lease to the entire 
property under the terms and conditions of said lease, 
paying therefor the contract rentals as agreed upon in 
said lease." 

The notice concludes with the following: "He 
therefore demands that he be given and delivered full 
possession of said property on August 1, 1921, which 
includes the entire lot known as the Michael lot, and 
brick house wherein the Salley Brothers are conduct-
ing their meat market at this time." 

A. Michael and his tenants refused to recognize 
that G. S. Keating had any rights in the . premises after 
the expiration of his lease on August 1, 1921. G. S. 
Keating continued in the possession of the west half 
of the lot under his original lease. It was agreed be-
tween the parties that if there should be a recovery upon 
the cross-complaint, the rental value of the west half 
of said lot should be fixed at $75 per month payable in 
advance. 

Other facts will be stated or referred to in the 
opinion. 

A jury trial was waived by the parties. The cir-
cuit court found that the option to give a lease to G. S. 
Keating, executed by A. Michael and his wife, was too 
indefinite and uncertain to be enforced. Judgment was
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therefore entered dismissing the complaint of the plain-
tiff, Keating. 

On the cross-complaint of A. Michael, judgment was 
rendered in his favor against G. S. Keating for the 
rental value of the west half of the lot in the amount 
agreed upon by the parties. 

Judgment for the possession of the west half of the 
lot was also rendered in favor of Michael against Keat- . 
ing, and the latter has appealed. 

W. S. Goodwin, and George M. Le Croy, for appel-
lant.

The circuit court erred in holding the contract void 
for indefiniteness and uncertainty. The identical ques-
tion was decided in Bankers' Trust Co. v. Hudson, 149 
Ark. 472, and controls this case. 

Jesse B. Moore, for appellee; Mahony & Yocum, of 
counsel. 

The case cited by appellant is not in point, as that 
was a suit on an executed contract, whereas there is only 
an executory contract at most in the present case. 

The essential element of an agreement as to the 
price to be paid is lacking,- and is left to future agree-
ment. The writing is only an option for a lease, term 
unspecified, and is void for uncertainty See 36 Cyc. 543 
A-3; Id. p. 587-8, citing 23 Ark. 704; Id. p. 598; 24 Cyc. 
p. 991-2 0-2; Id. 999 C; Id. 1007, 3b; 94 Ark. 130. The 
writing itself must be accepted as the sole evidence of 
the agreement, which cannot be varied by parol testi-
mony. 102 Ark. 575; 112 Ark. 1; 120 Ark. 366. 

An executory contract cannot be made the basis of 
an action at law. 24 Cyc. 1005, c,f. 

HART, J. (after stating the facts). Generally speak-
ing it may be said that lease contracts upon real estate 
must be definite in their terms in order to bind the par-
ties, and that a general covenant to renew a lease is 
sufficiently certain because it imports a new lease like 
the old one upon the same terms and conditions. Nakdi-
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men v. Atkinson Imp. Co., 149 Ark. 448, and Felder v. 
Hall Bros. Co., 151 Ark. 182, 235 S. W. 789. 

• That rule, however, has no application under the 
facts of the present case. In the case last cited the 
court quoted with approval the definition of the word 
cc renew," in Cunningham v. Pattee, 99 Mass. 248. It 
was there said that it imports the giving of a new 
lease like the old one, with the same terms and stipu-
lations and at the same rent, and with all the essential 
covenants. 

It is manifest that the clause relied upon by the 
plaintiff as the foundation of his action is not a cove-
nant to renew his original lease. The covenant in ques-
tion is copied in our statement of facts, and only its sub-
stance need be repeated here. Michael had leased the 
west half of the lot to Keating and the east part thereof 
to Griffin. The term of each lease was to August 1, 
1921. The lease to Keating provided that he should 
have the refusal of a lease on the entire, or any part 
of said lot, if he should pay or agree to pay the same 
price therefor as is now being paid therefor under the 
terms of said lease to Griffin. 

This clause evidently contemplated that a new lease 
should be executed. This is so because Keating only 
had a lease on the west half of the lot, and the clause in 
question provided that he should have a refusal of a 
lease on the entire or any part of the lot. This provi-
sion then was not for the renewal of the old lease, be-
cause it contemplated that additional property might be 
in the new lease and that new terms should be imposed. 
It will be noted that the provision is that Keatinz shall 
have the refusal of a lease of the entire, or any part of 
the lot, if he should pay the same price therefor as is 
now being paid under the terms of the lease to Griffin. 
The clause of the Griffin lease referred to is also copied 
in our statement of facts. It will be observed that the 
provision in question in it shows that Michael had re• 
served the west half of the lot and that Griffin was to
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have the refusal of renting the whole of said lot on what-
ever figure the parties might agree upon. This is the 
provision that must govern as to the amount of rent in 
the lease contract sued on. The parties having adopted 
the terms of the lease between Michael and Griffin, must 
be governed thereby. 

A covenant to renew upon such terms as may be 
agreed upon is void for uncertainty. Tracy v. Albany 
Exchange Co., 7 N. Y. (3 Selden) 472, 57 Am. Dec. 538 
and cases cited. There is nothing in the contract to 
bring the case within the maxim that "a thing is cer-
tain which is capable of being certain", as was the case 
in Nakdimen v. Atkin.g on Imp. Co., 149 Ark. 448. There 
the parties provided that . a board of arbitrators should 
fix the rental value and by that means rendered the 
terms of the contract certain. Here no provision was 
fixed in the contract except such rental value as the 
parties might agree upon. They might never agree, and 
so the case falls squarely within the general rule an-
nounced above, and the contract is too uncertain and in-
definite to be enforced. 

Keating in the notice given demanded possession 
of the entire lot, and thus evinced his intention to treat 
the agreement to give him a lease on the entire lot or 
any part thereof at bis option as an entire contract and 
not a severable one. Therefore we need not consider 
the question of whether or not he might have elected to 
have taken a new lease on that part of the lot occupied 
by Griffin because the rent was fixed thereon. Having 
elected to treat the contract as an entire one, he is bound 
thereby, and the court was right in not allowing him 
damages for the alleged breach of a contract which was 
too uncertain to be enforced. 

There was practically no dispute between the par-
ties as to the issue arising upon the cross-complaint. 
If the agreement to give a new lease to Keating was 
void because it was too uncertain to be capable of en-
forcement, Keating had no right to hold over after the
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termination of his lease, and was liable in damages to 
Michael on this account. The parties having agreed 
upon the amount that Michael should recover on his 
cross-complaint, no further discussion of this branch of 
the case is necessary. 

It follows that the judgment must be affirmed.


