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Saur v. Bass,
Opinion delivered March 27,‘ 1922

FRAUDS, STATUTE OF—JURY QUESTION.—Testimony held to make
it a question for the jury to determine whether there was an

" original undertaking to pay for goods sold or whether the con-

tract was merely an oral contract of guaranty or suretyship, or
whether there was any contract with reference to the payment of
the account.

FRAUDS, STATUTE OF—ORIGINAL UNDERTAKING TO PAY ANOTHER'S
DEBT—EVIDENCE.—In determining whether an oral promise by a
defendant is an original or a collateral agreement to pay for goods
delivered to another, the intention of the parties at the time it
was made must be regarded, and, in determining such intention,
the words of promise, the situation of the parties, and all cir-
cumstances attending the transaction should be considered.

Appeal from Arkansas Circuit Court, Northern Dis-

trict; George W. Clark, Judge; affirmed.
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!
Harry E. Meek, for appellant.

The allegations of the complaint and appellee’s own
testimony make out a case within the statute of frauds.
C. & M. Digest, §4869 For ““original’’ and ‘‘collateral’’
undertaklngs—explanatlon of the terms,—see 20 Cye. 163.
In this case, the test is, did Shoup receive credit as a re-
sult of Saul’s agreement? 20 Cye. 165; Id. 180; Id. 182;
88 Ark. 593; 102 Id. 435.

Chapline & Morrison, for appellee.

The evidence on the part of the plaintiff, as appears
by the record, was that the account sued on was the debt
of Saul. The same having been admitted without ob-
jection, the complaint will be treated as amended to con-
form to the proof. 84 Ark. 37; Jenkins v. International
Life Ins. Co., 149 Ark. 257.

It was an original undertaking. The substance of the
evidence is that Saul said to Bass, ‘‘Let Shoup have the
goods and I will pay the bill,”” and, acting upon that prom-
ise, the account was made. 40 Ark. 429,

The evidence was conflicting. The verdict W111 not be
disturbed. 76 Ark. 88; 84 Id. 74; 90 Id. 131.

McCurrocsa, C. J. The plaintiff (appellee) sued de-
fendant Saul and one Shoup jointly on an account for
goods and merchandise sold by the plaintiff and delivered
to Shoup.

It is alleged in the complaint that -Shoup apphed to
plaintiff for credlt which was refused, and that there-
after plaintiff agreed to deliver merchandise to Shoup
at the latter’s request upon the agreement of Saul to
pay for the same. Shoup made default and judgment
was rendered against him, but Saul filed an answer, in
which he denied that he had bound himself, either as a
guarantor, surety or on original undertaking, to pay for
the goods delivered to Shoup, and he pleaded the statute
of frauds.

On the trial of the case, plaintiff testified that he
was a merchant in Stuttgart; that Shoup applied to him
for credit on sales of merchandise; that he refused to
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credit Shoup, but stated that he would deliver the goods
if Saul would agree to pay for same, and that Saul then
entered into an oral agreement with him to pay for all
the goods and merchandise delivered to Shoup at the
latter’s request.

The testimony of the plaintiff was not altogether
consistent in its language with reference to the precise
agreement made by Saul with him. He testified in
one place that Saul told him to let Shoup have goods and
to ‘‘look to him for the money.’”” In-another place he
stated he would not let Shoup have anything on credit,
but ‘‘looked to Mr. Saul to pay it.”” In another place he
stated that Saul ‘‘guaranteed the account,”” and still
later he said Saul told him that he would pay the account.

These were various ways of stating the transaction,
and it was a question for the jury to determine what the
contract was between the parties—whether it -was an
original undertaking on the part of Saul to pay for the
goods, or whether it was merely a contract of guaranty
or suretyship.

Plaintiff’s clerk testified; and his testimony . was
strongly in corroboration of the testimony of plaintiff
himself. The witness testified that the goods were all
charged to Saul. This is contradicted by Saul himself,
* who testified that he made no agreement at. all with
plaintiff with reference to the sale of the goods, and he
produced a few "of the sales tickets showing that they
- were made out to Shoup. This made a question for
the jury to determine the character of the contract be-
tween the parties, or whether there was any contract at all
between them with reference to the payment of the ac-
count.

Shoup’s presence in the case has been eliminated by
the default judgment against him. The suit was insti-
tuted upon alleged joint liability on the part of Shoup
and Saul, and counsel for defendant insists that. the
proof failed to show joint liability and that there could
be no joint liability on the part of the two persons,
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Conceding that the proof fails to show a joint under-
taking on the part of the two defendants to pay for
the goods, this does not affect the question whether or
not it was an original undertaking on the part of Saul.
‘The question is not whether Shoup is liable, for, as be-
fore stated, he has been eliminated from the case, but,
-if there was a joint undertaking on the part of the two
persons for the purchase of the goods and the delivery
thereof to Shoup, it might still be an original undertaking
on the part of Saul not within the statute of frauds.

The question now before us is, not whether there is
joint liability, but whether there was an original under-
taking on the part of Saul to pay for the goods delivered
to Shoup, and we are of the opinion that the evidence is
sufficient to sustain the finding in plaintiff’s favor on that
issue. We have said that, ‘“in determining whether an
oral promise is original or collateral, the intention of the
parties at the time it was made must be regarded; and in
determining such intention the words of the promise, the
situation of the parties and all of the circumstances at-
tending the transaction should be taken into consider-
ation.”” Millsaps v. Niwxon, 102 Ark. 435; Grady v.
Dierks Lbr. & Coal Co., 149 Ark. 306. The issue was sub-
mitted to the jury upon appropriate instructions, the
correctness of which does not seem to be questioned now.

Judgment affirmed. C



