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MeprLock v. JONESs.
Opinion delivered February 13, 1922.

ADVERSE POSSESSION—SUFFICIENCY OF EVIDENCE.—Evidence held
sufficient to carry to the jury the question of plaintiff’s adverse
possession. :

WITNESSES—HUSBAND AND WIFE—A huskand was not compe-
tent, in an action by his wife, to testify as to a certain transac-
tion where he was not acting as her agent in the matter.
EVIDENCE—CONDUCT OF PLAINTIFF’S HUSBAND.—In an action by
plaintiff, who claimed to have acquired title by adverse possession
against cotenants, in which plaintiff testifies that her husband
was looking after land and making contracts concerning it for
her, testimony that the husband saw some one with reference to

. dividing the land, where he testified that he was not represent-

ing his wife in doing so, was not admissible to show that her
possession was not adverse to the cotenants.

NEW TRIAL—NEWLY DISCOVERED EVIDENCE.—It was error to deny
a new trial for newly discovered evidence, not cumulative, which
tended to break down appellee’s testimony, upon which alone
she relied for recovery.

Appeal from Conway Circuit Court; 4. B. Priddy,

Judge; reversed. :

M. H. Dean, for appellant.
The court erred in refusing to direct a verdict for

defendant. To uphold a verdict on appeal there must
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be evidence to support it. 118 Ark. 249. A new trial
will be ordered where a verdict is directly against the
evidence. 21 Ark. 468; 24 Ark. 224; 70 Ark. 385; 79 Ark.
608; 28 Ark. 550; 34 Ark. 632; 39 Ark. 491.

Possession of one co-tenant under common title is
presumed to be for the benefit of all, and if he wishes
to hold adversely he must bring notice to them of such ad-
verse holding; the statute begins to run from the receipt
of such notice. 125 Ark. 181; 99 Ark. 446; 42 Ark. 289;
3 Peters 43; 1 Spears, 225; 90 Am. Dec. 451; 10 L. R. A.
(N. S.) 185.

The acts and declarations of the party in possession
will be construed most strongly against him. 58 Tex. 257.

A tenant in common to avail himself of the statute
of limitations must repudiate the title of his co-tenant.
19 8. W. 136. ' '

 Mere acts of ownership by one tenant in common arc
not sufficient to bring notice to the other co-tenant of an
adverse holding. 20 Ark. 359; 52 Am. Dec. 212.

Edward Gordon, for appellee.

Eixceptions saved but not argued will be treated as
abandoned. 133 Ark. 250; 135 Ark. 372.

To sustain the verdict on appeal the evidence must
be received in the light most favorable to appellee. 135
Ark. 385. This court must give the testimony the strong-
est probative value in favor of the verdict. 133 Ark. 30;
131 Ark. 509. A verdict on conflicting evidence is con-
clusive. 82 Ark. 603; 86 Ark. 622. If there is any legal
evidence to support a verdict it will not be disturbed.
136 Ark. 84. : -

‘The court properly overruled the motion for new
trial on the ground of newly discovered evidence. 130
Ark. 111; 137 Ark. 107; 130 Ark. 365; 129 Ark, 218,

HumprrEYS, J. Appellee instituted suit in eject-
ment against appellant in the Conway Circuit Court to
recover possession of one-third of the west half of the
southwest quarter of section 15, township 6 north, range
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15 west, in said county, alleging, in substance, that she
was the owner of the entire tract, and that said appel-
lant wrongfully claimed to be the owner of a one-third in-
terest therein, and unlawfully took possession thereof.
Appellee alleged ownership of a one-third interest in said
real estate by patent from the government and owner-
ship of the other two-thirds interest by adverse posses-
sion for more than seven years.

Appellant filed an answer denying the material al-

legations of the complaint, alleging ownership in one-

third interest by virtue of a purchase of same for a val-
uable consideration on the 20th day of June, 1920, from
Sallie Winston, a sister of appellee, who was one of three
joint patentees of said tract of land from the United
States government.

The case was submitted upon the pleadings, evidence
and instructions of the court, which resulted in a judg-
ment ejecting appellant from the premises. From that

judgment an appeal has been duly prosecuted to this
court. ’

The record reflects that the real estate in question
was entered by Adam Berry, the father of appellee, her
sister and Andy Berry, her brother; that afterwards the
entryman, Adam Berry, died, and a patent was issued to
his children aforesaid; that Andy Berry went to Texas in
1885, leaving the two sisters upon the property and in-
structing them to keep the taxes paid; that the land was

" sold for delinquent taxes on June 10, 1895, to B. F.

Nesbitt, and was redeemed March 5, 1896, by Aaron
Woodson who was at that time the husband of Sallie
Berry, who, after Woodson’s death, married a man by
the name of F. G. Winston; that the delinquent sale and
redemption was shown by exhifbit Aintroduced by appel-
lant. Appellee testified, however, that she redeemed.the
land from this delinquent sale, and that, before doing so,
she notified her brother, who was then in Texas, that if
she paid the taxes she intended to claim the land adverse-
ly to him; that she received no response from him; that
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at the time she paid the delinquent tax her sister agreed
to repay her, but that the matter rocked along, and later
her sister informed her that she was unable to pay the
taxes and to go ahead and pay them and take the land;
that she continued from that day forward to pay the
taxes and claim the land; that her sister resided with
" her for.a number of v ears, but later married Winston and
moved away from the place that she had paid the taxes
and claimed and occupied the land as her own for more
than twenty years. On cross-examination appellee made
statements conflicting with her evidence in chief.
Several of appellee’s neighbors testified that she had
held the continuous unbroken possession of the land for
about twenty years, claiming to be the owner thereof,

The testimony adduced by appellant tended to show"

that the payment of taxes by appellee was for herself
and her brother and sister as joint tenants, and that her
occupancy of the land was not adverse to them that after
appellant purchased an undivided one-third 1nterest in
1920 from appellee’s sister, Sallie Winston, appellee and
her husband, who was lookin-g after the property, agreed
to buy appellant’s interest from him, and that the terms
of sale were agreed upon; that a part of the purchase
price was to be paid by sale of timber to be cut from the
land; that appellee permitted appellant to cut a part of
the timber in part payment of the consideration; that
afterwards appellee refused to carry out the contract, but
agreed upon a division of the land; that subsequent to
the delinquent sale appellee paid taxes in the name of
herself, sister and brother; that appellee mortgaged an
undivided one-third interest in the land to raise money.

During the progress of the trial appellant attempted
to prove by J. S. Jones, the husband of appellee, that he
went to Morrilton and represented to some one that he
wanted the land divided. The court thereupon asked the
witness whether he was attending to the business for his
wife, to which he responded that he was not. Thereupon
the court excluded the ev1dence over the objection and
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" dered herein the defendant learned that on the
- of ———— 1917, plaintiff, Paralee Jones, and Sallie
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exception of appellant. Appellee testified in her own
examination that her husband was looking after and
making contracts in reference to the property for her.
In appellant’s motion for a new trial he alleged that the
court erred in excluding the evidence of J. S. Jones, the
husband of appellee, to the effect.that he had filed a par-
tition suit in the chancery court of Conway County for
the lands in question in the name and style of Paralee
Jones and Jeff Medlock against Andy Berry.

After the rendition of the verdict and judgment ap-
pellant filed a motion for a new trial and an amendment
thereto. The amendment is as follows:

“¢ After the verdict was rendered and judgment ren-
day

Winston, of whom the defendant purchased the undivided
one-third interest of the land in controversy, jointly exe-
cuted to J. B. R. Streeter an oil lease on the land in
controversy, and since said date of judgment defendant
is informed by W. H. Duff, assistant cashier of the Bank
of Plummerville, Arkansas, that he, the said W. H. Duff,
was with the said J. B. R. Streeter, or his agent, on the
date of the execution of oil lease, and that the said W.
H. Duff would testify as follows: ‘On going to the home
of said Paralee Jones on the day of ——— 1917,
for the purpose of procuring an oil lease on the W15,
SW1, sec. 5, township 6 N., R. 16 W., known as the

- Adam Berry land, in Conway County, we obtained sig-

nature to said lease of said Paralee Jones, and the said
Paralee Jones advised us that her sister, Sallie Winston,
owned an undivided interest in said land and stated that
we would have to go to her to get her signature to the
lease, as she, the said Sallie Winston, owned an interest
in said lands, and that we went from there to the home.
of Sallie Winston and obtained her signature to said
leagse.” Wherefore defendant prays that he be given a
new trial herein.



62 MepLock v. Joxgs. _ [152

“J. K. Medlock, the defendant hérein, states on
oath that the allegations contained in the foregoing mo-
tion are true, and that the said W. H. Duff would testify
in substance as set out in said motion, and that this in-
formation was given him by said W. H. Duff after judg-
ment had been rendered herein; therefore is the reason

the same was not obtained and used in trial of said cause.
“J. K. MepLOCK.

“‘Subseribed and sworn to before me this 10th day
of March, 1921, J. L. Williams, Clerk.”’

Over the objection and exception of appellant, the
motion for a new trial was overruled.

Appellant’s first insistence for reversal of the judg-
ment is that the evidence was insufficient to carry the
_issue of limitation by adverse possession to the jury. Ap-
pellant argues that appellee never expressly disclaimed
or repudiated the interest of her co-tenant, Sallie Win-
ston, or by acts tantamount thereto notified Sallie Win-
ston that she was claiming adversely to her, and that for
this reason the court erred in submitting the issue of lim-
itations to the jury, and should have peremptorily in-
structed for appellant. Appellant fails to give full ef-
fect and purport to the testimony of appellee. Appellee
testified that it was agreed between herself and sister,
Sallie Winston, that she should pay the taxes and take
the land, and that pursuant to such agreement she did
pay the taxes and occupy the land thereafter adversely
to her sister. In this appellant was, to some extent, cor-
roborated by the testimony of several of her neighbors.
While appellee’s evidence was to some extent unsatis-
- factory, on account of contradictions in it, yet it was suf-
ficient to carry the claim of adverse possession to the
jary. '

Another ground insisted upon by appellant for re-
versal of the judgment is that the court excluded the
evidence of J. S. Jones in reference to the partition suit
filed by him for appellee and her sister against their
brother, Andy Berry, in the Conway Chancery Court.
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The evidence in this respect in the record was not as
broad as the allegation in the motion for a new trial.
In other words, the record does not support this allega-
tion in the motion for a new trial. If the testimony dis-
closed by the record had been to the effect that J. S.
Jones had brought a suit for partition of the land in
question for appellee and her sister against their brother,
it would have been error to exclude it, because appellee’s
evidence tended to show that her husband was looking
after and making contracts concerning the land for her;.
but the evidence excluded by the court was not developed
to this extent.: It was only attempted to be shown by
Jones that he went to Morrilton to see some one about di-
viding the land, and he himself testified in response to
the court’s question that he was not representing his wife
on that occasion. We do not think the court erred in
excluding the evidence.

Appellant also insists on reversing the judgment be-
cause the court refused to grant a new trial for newly
discovered evidence set forth in the amendment to the
motion for a new trial. Appellee suggests that the court
properly overruled the motion because, first, it was not
shown why the new evidence was not discovered before
the trial, and second, that diligence was not used in dis-
covering it before the trial. The evidence was not of
that character which could be discovered before it was
disclosed by the witness W. H. Duff. It is stated in the
motion that W. H. Duff did not communicate the fact
to appellant until after the rendition of the judgment.
The motion also states that for that reason the same was
not obtained and used in the trial of said cause. We
think the motion sufficiently shows why the evidence was
not discovered before the trial, and, inferentially, why
more diligence was not used than was used in procuring
it. Again, appellee suggests that the evidence is cumu-
lative, and for that reason the court properly overruled
the motion for a new trial. The newly discovered evi-
dence was in the nature of an admission made by ap-
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pellee that her sister, Sallie Winston, owned an undi-
vided one-third interest in the land. It tended to break
down the evidence of appellee. Appellee’s whole case
rested upon the truth of her own testimony. According
to her testimony, she had a contract or agreement with
her sister by which she was to pay the taxes and take
the property. In other words, appellee fixed a time by
contract at which the statute of limitations began to run
against her sister. No other witness testified to this
fact. Her sister denied it. It is true there was evi-
dence in the record tending to show that appellee had
made several mortgages of an undivided ome-third in-
terest in said property as security for borrowed money,
but the néwly discovered evidence to the effect that she
joined her sister in an oil lease on said land, and at the
time stated that her sister had an interest in the land, is
more definite .and certain than any other evidence Wh1ch
had been introduced, contradicting her statement that
she had claimed title to and occupied the land for more
than seven years adversely to her brother and sister. In
fact, it was independent evidence, not in any sense cumu-
latlve tending to contradict and break down appellee’s
. own ev1dence upon which she relied for recovery.

Other assignments of error are insisted upon for,a

reversal of the judgment, but as they will not likely oc-

cur upon a new trial we deem it unnecessary to discuss
them.

For the error indicated the judgment i 1s reversed and
the cause remanded for a new trial.
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