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New York LiFe Insurance CoMPANY v. ADAMS.

Opinion delivered December 19, 1921.

1. INSURANCE—MISREPRESENTATION—WAIVER OF FORFEITURE.—Where
an insurance company was advised as to the falsity of rep-
resentations of the insured upon which the reinstatement of a
pohcy was procured, it was the duty of the company to take ad-
vantage of the right to avoid the policy within a reasonable
time after discovery of such falsity; otherwise there is a waiver.

2. INSURANCE—FORFEITURE—WAIVER.—Where a policy of life insur-
ance was reinstated on October 30, 1918, and on Nov. 28 fol-
lowing the insurance company was advised that the applica:
tion for reinstatement contained misrepresentations, and, with-
out taking steps to declare a forfeiture, it retained possession of

~an unmatured premium note until January 12, following, on which
day the insured died, the delay was unreasonable, and the for-
feiture was waived. '

3. INSURANCE—STATUTORY PENALTY AND ATTORNEY’S FEE.—Where,
in a suit upon a policy of life insurance, no issue was raised as
to the defendant’s right to a deduction from the judgment of the
amount of an outstanding premium note, and the plaintiff re-
covered the full amount of the policy, she is also entitled to
recover the statutory penalty and attorney’s fee.

Appeal from Phillips Circuit Court; J. M. J a,ckson,
Judge; affirmed.

Ewing, King & Ewing, and Fink & Dmnmg, for ap-
pellant.

The policy lapsed and a reinstatement was had,
which reinstatement was rescinded when the company
discovered the false statements contained in the appli-
cation therefor. The period of incontestability provided
in the policy therefore related from the date of the rein-
statement, which was in effect the making of a new
contract, the old one having become ineffective, and not
from the date of the original policy. 206 Fed. 20, 46 L.
R. A. (N. S.) 1056; 83 Fed. 631; 159 N. Y. 411; 220 N. Y.
447; 115 Tenn. 471.

The reinstatement of the policy did not constitute a
waiver of a forfeiture, and authorities cited in appel-
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lant’s brief and there discussed are not applicable to
the question at issue though frequently cited in opposi-
tion to appellant’s theory.

An issue of fact was presented which should have
been submitted to the jury, as to whether or not the
_ answers given by the assured to the questions, avoided
the reinstatement of the policy. 91 Ark. 337; 97 Ark.
438; 103 Ark. 401; 104 Ark. 267.

There was not sufficient funds in the hands of the
company to continue the policy in force up to the date of
the death of the insured, and the policy could not be held
to be in force on this ground according to decisions in 68
Ark. 105; 111 Ark. 514; 125 Ark. 372; 144 Ark. 190.

It is not necessary for application for reinstatement
to be attached to original policy or to be made part there-
of by reference to enable appellant to avoid the contract
of reinstatement either on the grounds of fraud in its
procurement or by reason of breached warranties. 105
Ark. 101; 111 Ark. 554.°

Appellant’s request for a peremptory instruction
should have been granted, as the uncontradicted testi-
mony shows that the answers to the questions in the ap-
plication for reinstatement were warranties, and that
they were breached by the insured. 58 Ark. 528, 25 S.
W. 835; 72 Ark. 621; 84 Ark. 57; 103 Ark. 201; 120 Ark.
605.

The court erred in directing verdict for the face
of the policy as the amount of an anual premium was
due the company. Judgment in any event should not
have been for more than $4,732.05. If this be true, the
recovery would have been less than the sum sued for,
and penalty and attorney’s fee were therefore im-
properly allowed. 92 Ark. 388; 93 Ark. 84; 117 Ark.
82. Had plaintiff amended her complaint to ask judg-
ment for the face of the polizy, less $267.95, the amount
of the premium due, she would have come within the rule
in 118 Ark. 22, but she failed to do this. The amount
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due to the company cannot be said, as in 126 Ark. 483, to -
have been insignificant as compared with the face of
the policy. .

Bevens & Mundt, for appellee.

The policy never lapsed- for the reason that, mpon
the due date of the so-called defaulted premium, the com-
pany had in its hands $39.65 unpaid dividends. This
sum would have carried the insurance in force until the
premium was paid by the taking of a note and check, so
that there was never a moment that the policy was for-
feited for non-payment of premium. It is the duty of
insurance companies to appropriate any moneys it holds
for an insured to the payment of his premium to prevent
a forfeiture. 68 Ark. 505; 144 Ark. 190; 111 Ark. 514;
125 Ark. 372. o

The policy became incontestible after two years.
This period dates from the issuance of the policy and
not from the reinstatement of same. 104 Ga. 526, 42 L.
R. A. 261; 97 Ta. 226, 32 L. R. A. 473; 78 Sou. 299, L. R.
A. 1918-D 860; 247 Tll. 488; 84 Ia. 734; 111 N. 3. 391. ~

Nothing contained in application for reinstatement
can be considered by the court, as said application was
not attached to the policy or indorsed thereon, or in any
manner made a part thereof, as provided by the terms
»f the policy. 108 Ark. 511 :

Penalty and attorney’s fee were properly granted.

Appellant did not plead the amount of the note as a set- .

off in-his answer filed, nor raise any question to the
amount of the verdict. Conceding liability for the
outstanding note, yet the- amount of interest due on the
principal would more than equal this sum, so that in no
event would the recovery have been for less than the sum
sued for. See cases in 103 Ark. 1 and 92 Ark. 378.
McCurrocr, C. J. This is an action on a life in-
surance policy issued by appellant on the life of Richard
H. Adams, payable to his wife, the appellee. Payment
is resisted on the ground that there was a forfeiture for
non-payment of an annual premium, that thereafter, in
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accordance with the terms of the policy, there was a re-
instatement, but that the reinstatement was void on
account of breach of warranty by false statements con-
cerning the state of health of the assured and the at-
tendance of physicians. The case was tried before
a jury in the court below, but the court gave a per-
emptory instruction in favor of appellee.

The policy was dated August 27, 1917, and was con-
ditioned upon .the payment, annually in advance, of
premiums in the sum of $267.95. The policy also con-
tained the following clause concermng remstatement
after default:

‘At any time within five years after any default
upon written application by the insured and upon pre-
sentation at the home office of evidence of insur:
ability, satisfactory to the company, this policy may be
* reinstated, together with any indebtedness * *
upon payment * * * arrears of premium Wlth 5%
interest thereon from due date.”’

The advance payment of premiums was made on
the issuance of the policy and the premium due August
28, 1918, was also paid at maturity, but the premium
"due August 28, 1919, was. not paid. There was at that
time an earned dividend of $39.65 dme the assured.
After the failure to pay the premium, correspondence
between the company and the assured ensued, which
resulted in an application by the assured for re-
instatement, dated October 10, 1919. The application
was in the following form:

‘‘Application for Reinstatement of Policy.
Policy No. 7385267 Amount $5,000.00

All q-uestibns must be answered by the applicant.

(Omitting all immaterial questions and answers but
questions 4, 5, 6, 7, and answers thereto.)

4. What illness, if any, have you had since the
date of the above policy? (If none, so state). .

Answer: Influenza.



ARK.] New Yorr Live Ins. Co. v. ApaMs. 127

5. What was the nature of such illness, its date
and duration? (If none, so state).
Answer. October, 1918, about two weeks.

6. What physician or physicians have you con-
sulted or been treated by and for what illness or ail-
ment, since the date of the above. pohcy”? (If none, so
state).

Answer. Dr. H. P. Graves. Influenza.

7. Are you now in sound health?

Answer. Yes.

“I declare on behalf of myself and every person
who has or shall claim any interest in or under the
above numbered policy, that I made each and all of the
foregoing answers; that I have carefully read them
over, and find they are written exactly as I made them.
Said answers each and all are, and I warrant them to be,
~ full, complete and true. I have made said answers for
the purpose of inducing said New York Life Insurance
Company to reinstate my said policy, and I understand
that they are each material to the risk, and that said
company will, and 1 agree that it shall rely and aet
solely upon my said answers in passing upon my appli-
cation for the reinstatement of the said policy which
lapsed for non-payment of premlum due on the 28th
day of August, 1919, and is not now in force except as may
be provided by its non-forfeiture provisions.

“I further agree that said policy shall not be
deemed reinstated by reason of any cash paid or settle-
ment made in connection with this application or other-
wise, unless and until said company at its home office
in acting upon this application -shall duly reinstate
said policy during my life time and good health, notice
of such reinstatement to be promptly mailed to me. * *’’

The application was accepted by the company with-
out further investigation upon the agreement that the
dividend of $39.65 due the assured should be applied on
the premium, and a lien note in the sum of $228.30 be
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accepted by the company for the balance, which was
done The reinstatement was granted by the company
and entered October 30,1919. The assured died January
12, 1920, the note still remaining unpaid in the hands
of the company,

It was shown on the trial of the cause that the
statements in the application that the assured was then
in sound health and that the extent of the previous ill-
ness of the assured was a spell of influenza lasting
about two weeks in October, 1918, were untrue in that
assured had, for more than a year prior to that time,
been affhcted with serious and ecritical ailments and
was then so afflicted. It is also shown that the state-
ment of the assured in his application to the effect
that Dr. H. P. Graves was the only physician who had
treated him was untrue in that he had also been treated
for serious illness by Dr. E. C. Ferguson, of Clayton,
Louisiana, and by Dr. Chamberlain, of Natchez, Miss.

It was shown that the policy contained a clause
that it should be incontestable after two years from
‘date of issue, except for non-payment of premiums.

It is unnecessary to discuss all of the grounds
urged by counsel in defensa' of the trial court’s de-
cision, for, if the undisputed evidence establishes the
right of appellee to recover on any ground, the judg-
‘ment should be affirmed.

There is, as before stated, testimony in the case,
at least sufficient to justify submission to the jury of
the question whether or not the statements of the as-
sured In his application for reinstatement were false,
and, if. that constitufed a defense and there was no
waiver, it follows that the judgment must be reversed.
There is, however, another question to be considered,
and that is, whether or not, under the uncontradlcted
testimony, appellant walved the right to insist on a
forfeiture of the~ pohcy by retention of the cash pay-
ment- on the premlum and the premium note for: the
balance, after receiving knowledge of the fa1s1ty of thp
statements. :
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1t is undisputed that appellee, the wife of the as-
‘sured and benericiary under the policy, made applica-
tion to appellant’s agent at Memphis on November 28,
1919, for payment under the disability clause of the
, policy, ana, 1n doing so, stated that her husband, the
assured, had been under disability about seven or eight
months before the last premium became due under the
policy, and that he had been under the care of Dr.
Graves at Waterproof, Louisiana, Dr. Ferguson of Clay-
ton, Louisiana, and Dr. Chamberlain of Natchez, Miss.,
all during that time. This information was communi-
cated to the home office of the company by a letter from
the Memphis agent of that date setting forth in detail
the statements made by Mrs. Adams. This letter ac-
quainted the home office with facts directly in con-
flict with the statements of the assured in his appli-
cation, and the company took cognizance of this con-
flict, and .attention to it was called by a letter of Mr.
Ballard, one of the general officers, in which it was
stated that the statements of Mrs. Adams in her appli-
cation were irreconcilable with the statements of the
assured in his health certificate of October 10, 1919.
This letter was addressed by Mr. Ballard to the com-
pany’s agent at Memphis and directed an investigation
to ascertain the facts in the case and to obtain a full
explanation of the discrepancy between the two state-
ments. This letter was dated December 3, 1919. Again
on December 8, 1919, the Memphis agent wrote to Mr.
Ballard, the secretary of the company, stating that
Mr. Carter, the organizer who had obtained the appli-
cation for reinstatement and also the application of
Mrs. Adams for payments under the disability clause,
had been imposed upon, but that he would in a few days
talk with Mrs. Adams and try to get the facts and re-
port them to the company. On December 12, Carter,
the organizer, reported to the Memphis agent that he
had talked with Mrs. Adams, and that she had insisted
that her husband had been sick all of the year, and said
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that she could not explain why he had made the state-
ment in his application to the effect that he had not
been sick. On December 22, 1919, this information was
communicated to the home office by a letter from the
Memphis agent, and in a reply letter written by Mr.
Ballard, the secretary, to the Memphis agent, the facts
about the discrepancy between the two statements were
again reiterated. Attention was called to the faect
that Mr. Carter, the organizer, had not obtained a satis-
factory explanation of the discrepancy between the
two statements. The letter concluded with the state-
ment -that, ‘‘if the statements in the application for re-
instatement were untrus, we want to know it, because
if they were not true the policy contract would be re-
- scinded.”” * A letter of the Memphis agent to Mr. Bal-
lard, dated December 27, stated, in substance, that Mr.
Carter could not give any further information than that
already given. Ballard testified that the matter was
called to the attention of the medical department of -
the company for investigation on December 3, but .
there is no testimony tending to show that an investiga-
tion was instituted by that department until after the
death of the assured and notice thereof was given to
the company. On the contrary, it is clearly inferable
from the testimony that the first attempt to gain
further information on the subject by communicating
with the physicians mentioned was after the death of
the assured, when the company was gathering informa-
tion to defend against payment under the policy. Thne
statements in the application for reinstatement at most
can only be treated as representations and not as war-
ranties, notwithstanding the application itself declared
that the answers to the questions should be treated as
warranties of their truth. This is so because the rein-
statement was not granted as a gratuity on the part
of the company, but as a part of the contract expressed
in the policy itself to the effect that a reinstatement
could be obtained, as a matter of right, at any time
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within five years after defaunlt ‘‘upon presentation at
the home office of evidence of insurability satisfactory
to the company.”’ The company had no right to enlarge
the terms upon which reinstatement could be obtained,
and the requirement of a warranty of the truth of the
answers was a distinet enlargement of the contract.
Treating the answers of the assured merely as false
misrepresentation, and not as a breach of warranty,
it seems clear to us that the forfeiture was waived if
the company, after full knowledge of the falsity of the
answers, retained the unearned premium, as evidenced
by the note given by the assured, for an unreasonable
length of time and until after the death of the assured.
This must be so, for it is a well-settled principle of law
that one who is induced by a false misrepresentation to
enter into a contract must, within a reasonable time,
take advantage of his right to rescind the contract. This
- principle has been announced in many decisions of our
own court, and the principle was applied in the case of
Remmel v. Griffin, 81 Ark. 269, in whizch we held that
one who applies for and receives a life insurance policy
is required to examine it within a reasonable time after
he receives it and will he deemed to have accepted it
unless he offers to rescind within a reasonable time
after discovery that the policy delivered was mnot of
the kind he contracted for. This duty is a reciprocal
one, and is imposed with like effect upon insurance com-
panies, and makes it the duty of the company, within
. a reasonable time after discovery of the falsity of the
representations upon which the policy or. reinstatement
~ was issued, to take advantage of the right to void the
contract, otherwise there is a waiver. We decided in
Gray v. Stone, 102 Ark. 146, that where the company
had a right to cancel the policy on account of mis-
statement as to age, it waived this right by failing to
return the premiums and cancel the policy after it had
received notice of the incorrect statement as to age.



132 New York Lire Ins. Co. v. Apams. [151

In the case of New York Life Insurance Co. V.
Baker 83 Fed. 647, before the U. S. Circnit Court of Ap-
peals for the E1ghth Circuit, in an opinion delivered by
Judge TuaYER, in which Mr. Justice BrEwer and Judge
SANBORN joined, it was said:

““Where statements in the apphcatlon are made
warranties and the policy contains no stipulation that a
false statement shall render the policy void, false state-
ments merely render the policy voidable at the option
of the company, and, upon learning of the falsity of such
statements, the company may waive the breach, and
insist on performance of the contract by the insured,
or it may, by its conduct, estop itself from taking ad-
vantage of a known breach.”’

The authorities seem to be clear that the retention
of unearned premiums or unmatured premium notes on
the discovery of the falsity of representations consti-
tutes a waiver of the forfeiture. 3 Cooley’s Briefs on
~ Insurance, 2690 et seq.; 3 Joyce on Insurance, §
1992b; Padronos v. Insurance Co., 142 Towa 199. It is
undisputed that .appellant, long before the death of
the assured, received reliable information - concerning
the falsity of the statements made by the assured in his
application for reinstatement. Definite information
was obtained by appellant as early as November 28,
1919, that the assured had been seriously ill for about
a year, and that he had been under the treatment of two
physicians other than the one mentioned in his appli-
cation, and that he was not in good health at that time.
This information was shortly thereafter reaffirmed
by a statement of appellee to the comnany’s agent.
Notwithstanding the receipt of this definite informa-
tion, the companv took no stens to declare a forfeiture,
but, on the contrary, retained the note given for the
mnearned premium. The comnany had no right. with
this knowledge, to speculate upon the situation by re-
taining the note to ascertain whether the assured was
going to get well or die. If it desired to take ad-
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vantage of the right to avoid the contract on account
of the false misrepresentation, the duty rested upon it
to at once declare a forfeiture and return the note for
the unearned premium.

‘This brings us to the question whether the time
~between the receipt of this definite information and
the death of the assured was so short that it can be said,
as a matter of law, that the company waited an un-
reasonable length of time. 1t is gemerally a question
of fact for the determination of a jury whether or not
a given time is unreasonable, but the circumstances may
be such that the court should declare, as a matter of
law, whether the delay is or is not unreasonable.. Our
conclusion is that in this -instance the delay was un-
reasonable, -and that the court should so declare as a
‘matter of law. Appellant’s general officers had full
and complete information in detail concerning the falsity
of the statements of the assured in his application. This-
information was very definite, and stated the length
of time of the illness of the assured and the different
physicians who had treated him. This information was,
as before stated, verified and reaffirmed by the state-
ments of the wife of the assured about December 12,
and the additional information was communicated to
the company on December 22. The company was
bound by the information received by its agent on
December 12, whose duty it was immediately to com-
.municate that information to his superior officers at
the home. office. It is true that the ‘secretary, Mr.
Ballard, testified that the matter was turned over to
the medical department for further investigation, but
there is not a particle of testimony that that depart-
ment initiated any inquiry until after the death of the
assured, and then it was not for the purpose of de-
termining whether a forfeiture should be declared, but
for the sole purpose of defending against the eclaim
under the policy. There was a considerable period "of
complete inaction on the part of the officers of the
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company, whereas it is evident that further inquiry
could have been initiated and definite information ob-
tained from the attending physicians long before the
death of the assured. We think, therefore, that the
delay was unreasonable, and that the conduct of ‘the
company in retaining the premium note for an un-
reasonable length of time after discovery of the falsity
of the answers was a walver. '

It is also insisted that the court erred in render-
ing judgment for penalty and attorney’s fees, the con-
tention being that the amount of the premium -note
should have been credited on the policy, and that when
so credited it reduced the amount of the judgment be-
low the amount demanded in the proof of loss and in
the complaint. We have held that under the statute
there can be no imposition of penalty or attorney’s
fees where the recovery is for a sum less than the
amount demanded and sued for. Pacific Mut. Life Ins. -
Co. v. Carter, 92 Ark. 378. Such is not the case here,
however, as the appellee demanded and recovered the
amount of the policy, $5000, and under the issues
presented in the pleadings she was entitled to that sum.
. It is true that the proof disclosed the fact that there was
an outstanding premium note, which appellant would
have been entitled to claim in reduction of the amount
to be recovered under the policy. Or it could, and still
can, recover the. amount from the estate of the assured.
No remedy for the collection of the amount of the note, -
or the reduction of the amount of the policy pro tanto
was sought in the pleadings, therefore appellant is in
no attitude to complain that the court failed to deduect
from the judgment the amount of the note. Queen of
Arkansas Ins. Co. v. Bramlett, 103 Ark. 1. TUnder
these circumstances, appellee was entitled to recover
penalty and attorney’s fees. ' .

The judgment is correct upon the undisputed facts,
and should be affirmed. It is so ordered. -

‘Woop and SmrrH, JJ., dissent.



