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GouLp v. ToLAND.

Opinion delivered July 4, 1921.

HIGHWAYS—AUTHORITY OF BOARD OF COMMISSIONERS TO ADJUDI-
CATE CLAIMS.—Acts of Special Session of 1920, No. 114, unpub-
lished, in directing the commissioners of Howard County Road
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Improvement District No. 2 to ascertain the prelifiinary ex-
penses of said district, including damages for failure of.the
district to carry out it contracts, did not constitute the board a
judicial tribunal to adjudicate finally such preliminary ex-
penses and damages; while much weight should be given to
- settlements by the board under the act, they cannot be regard-
ed as final, but the burden is on the complaining taxpayers of
showing that the allowances were inequitable and unjust.

HIGHWAYS—ABANDONMENT OF ROAD PROJECT—CLAIMS ALLOWABLE.
—Where there was no assessment of benefits in a road improve-
ment district, and therefore no ascertainment that the cost of the
improvement would come within the assessed benefits to the
lands in the district, a contract with a bond dealer for the sale
of the district’s bond is unenforceable, except as to advances
made for preliminary expenses, which, with interest, may be
recovered.

HiGHWAYS—ABANDONMENT OF ROAD PROJECT—ENGINEER'S FEE.—
Where, upon the abandonment of a road improvement, the Legisla-
ture directed the commissioners to ascertain the preliminary ex-
penses of the district and to levy a tax to pay the same, an engineer
who did preliminary work under a contract which ‘'stipulated that
the compensation of the engineer should be five per cent. of the
cost of construction, of which one per cent. should be paid when
plans, specifications and estimates of cost were completed, was
entitled to recover only upon a quantum meruit basis; and if the
per cent. for the entire work provided under the contract was reason-
able, it should be accepted as a basis, and a proportionate amount
thereof should be allowed for preliminary services.

HIGHWAYS—EXPENSES OF COMMISSIONERS.—Under Acts 1920 No.
114, § 5, allowing to highway commissioners of a certain district
$5 for each day devoted to his duties,” and § 7, providing that the
board may incur other necessary expenditures, held, that the com-
missioners could not charge the district for their personal expenses
while attending board meetings, but that if any commissioner-should
be called upon to transact business for the district not included in
his personal duties in attending meetings of the board and should
incur expenses in performing such duty, he would be entitled to
recover therefor.

HIGHWAYS—ABANDONMENT OF ROAD IMPROVEMENT—ATTORNEY’S
FEE.—Where a road improvement district employed an attorney for
alump sum for all services to be renderedin relation to preliminary
as well as:permanent work of the district, upon the abandonment
of the work, the contract can be regarded only as evidentiary of the
value of his preliminary services, and not effective for any other
purpose.
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Appeal from Howard Chancery Court; Jas. D. Sha-
ver, Chancellor; reversed and affirmed. ’

Coleman, Robinson & House, for appellants.

The commissioners were justified in charging their
expenses for railroad fare, auto hire and hotel bills to the
district. Acts 1919, No. 243, §§ 5-7. The expenses were
incurred in good faith. The allowance to James Gould,
under § 2 of the act, was final and binding.  No right of
appeal was given. 1 L. R. A. (N. S.) 438; 50 do. 233;
127 N. W. 226. The act of 1920 providing for the pay-
ment of damages, in addition to preliminary expenses, on
dissolution of the district, was valid. The engineer’s fee

“should be estimated by the proportion of the work done as

compared with the contract. 115 Ark. 445; 127 Ark. 14,
Under the testimony the engineer was entitled to judg-
ment for 2 1-2 per cent of the total fee, which was the
amount allowed by the board of commissioners.

W. P. Feazel and W. C. Rodgers, for appellees.

The statute (§5) fixed a per diem for the commis-
sioners. No provision is made for their ‘‘expenses.”’
The expenses of the district are rigidly circumseribed and
strictly limited to matters and things speciﬁcally and ex-
pressly mentioned in the act,

Any contract which J udge Gould made with refer-
" ence to a sale of bonds for the district was made before
there was an assessment of benefits, and was void. The
allowance to Judge Gould for $35,000, to the extent of the
excess of the preliminary expenses of the district, was
ultra vires.

; The contract of the engineer with the board pro-
vided that he should receive one per cent. of the estimat-
ed cost when the plans, specifications and estimates are
complete. The engineer is bound by the contract.

Allowance to Mr. House of $1000 as attorney’s fee
was improper. $250 for the nominal services shown would
be an outside figure.

HumpHREYS, J. This suit was instituted in the How-
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ard Chancery Court by appellees against appellants, to
set aside settlements made by the Board of Commission-
ers of Howard County Road Improvement District No. 2
with certain of the appellants, for services rendered by
them to the district, expense allowance to said commis-
. sioners, and to prevent the collection of taxes from the
landowners in said district to pay same. The district
was created by Special Act No. 243, General Assembly
of 1919. The act permitted an abandonment of the dis-
trict at any time. On account of local opposition, the
_ commissioners suspended work before it was ascertained

~that the benefits to the property in the district were equal
to, or exceeded, the cost of the improvements, where-
upon the Legislature passed act No. 114 at its special
session in 1920, directing the commissioners to ascertain
the prehmmary expenses of said district, including dam-
ages for the failure of the district to carry out its con-
tracts and to levy a tax against the real estate in the dis-
trict, in accordance with section 12 of the act creating
the dlstrlct to pay same.

Subsequent to the organlzatlon of the district, and
before any assessment of benefits was laid on the land in
the district, the commissioners entered into a contract
for the sale,of bonds with James Gould, and employed
an engineer and attorney. The contract with James
Gould for the sale of the bonds contained the following
clauses:

“First party hereby sells and agrees to
deliver to the party of the second part serial bonds of
said improvement district in an amount as is authorized
under the special act creating said district, minimum of
four hundred thousand dollars and a maximum of seven
hundred thousand dollars, at a price of $1.02, said bonds
to mature within a perlod of twenty-five vears and to be
dated the first day of May, 1919, and shall bear interest
at the rate of six per cent. per annum semi- annually,
New York City payment.

* * * * » #*
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““That as soon as the board of commissioners has de-
livered to said James Gould, party of the second part,
a written opinion of or Geo. B. Rose,
attorneys, with the board of convmissioners, for a right
to borrow funds to be expended upon the preliminary
work of said road district and upon the execution of a
note s1gned by members of the board of commissioners as
commissioners of said distriet and delivered to the said
James Gould, party of the second part, he contracts and
agrees to advance to the said board of commissioners the
sum of $20,000 in cash, and said commissioners shall exe-
cute a note payable to James Gould, party of the second -
part, to bear interest at the rate of six per cent.”’

"The contract with the engineer contained the follow-
ing clause:

““The compensation of the party of the second part
shall be an amount equal to 5 per cent. of the actual con-
struction cost of all improvements made by the party of
the first part, not exceeding in cost $1,000,000, to be paid

as follows: One per cent. of the estlmated cost when
plans, specifications and estimates of costs are completed,
11/2 per cent. of the construction costs when the contract
is let, and the balance to be paid in installments.”’

The contract with the attorney was, in substance,
for him to render all necessary legal services to the dis-
trict during the construction of the Work for a stipu-
lated amount of $1,000.

Before the work was suspended, James Gould had
advanced $20,000 in cash to the board, under his con-
tract, on a note executed to him, bearing interest at the
rate of six per cent. All this money, except $7,000, was
used in the payment of preliminary expenses. ,The work
progressed to the point where contractors made bids for
constructing the improvement. The lowest bid, however,
was for $1,260,859.60, considerably in excess of the esti-
mate according to the preliminary survey and estimate,
which was for $922,154.14. The contract for the con-
striction of the improvement was not let.
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Pursuant to the provisions of the act authorizing
the commissioners to settle all preliminary expenses and
damages growing out of its contracts, the commissioners
settled with James Gould, including damages growing
out of his contract, upon the basis of $4,000 for his profits.
on a tentative sale of the minimum amount of bonds,
$18,000 as interest thereof from the date of his contract:
until the date of settlement, and $13,000 at that time un--
paid upon the advance of $20,000 in cash, making a total
balance allowance to him of $35,000, for which they is-’
sued the district’s notes in denominations of $500 each,
bearing interest at the rate of six per cent. per annum
from date until paid; also settled with the engineer, H. R.
Carter, upon the basis of two and one-half per cent. of the
estimate of the cost of the improvement, and, on that
basis, allowed him a balance of $14,000, for which amount
they executed notes of the district of the. denomination
of $500 eachi, bearing interest at the rate of six per cent.
per annum from date until paid; also settled with-the. at-
torney by allowing him $1,000, the total amount of his
contract, for which they issued the notes of the district,
bearing the same rate of interest. '

In addition to the settlements and allowances afore-
said, the commissioners allowed themselves expenses cov-
ering the items of railroad fare, anto hire and hotel bills
incurred while attending meetings of the board and per-
forming other services for the district. I

Upon a hearing of the cause in the chancery court,-
the allowance to James Gould was reduced to the actual
amount of money advanced by him, with interest thereon,
the allowance to the engineer to one per cent. on the esti-
mated cost of the improvement, approved the allowance:
to the attorney and disapproved the allowance to the com-.
missioners for expenses. Appellants have prosecuted an
appeal from the decree of the court, in'so far as it was ad-
verse to them, and appellees have prosecuted & cross: ap-
peal from the allowance of the attorney’s fee. - -

The first insistence of appellants is that det No. 114,
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Acts of the General Assembly of 1920, constituted the
commissioners of said district a judicial tribunal without
right of appeal, to finally adjudicate the preliminary ex-
penses and all damages resulting on account of contracts
entered into by the district, which it failed to carry out.
We find no language in the act susceptible of this con-
struction. The act simply directs the board to ascertain
the amount due by the district for preliminary expenses
and damages growing out of any of the contracts en-
tered into by the board, to collect the amount from the
landowners in the district and to pay said claims. The
act does not pretend to authorize the board to sit as a
. court in making the ascertainment and settlement.

: While much weight must be given to settlements
made by the board under the act, they can not be regarded
as final. The effect of the ascertainment and settlement
necessarily casts upon the landowners in the district the
burden of showing that the allowances were inequitable
and unjust. ’

The next insistence of appellants is that the court
erred in reducing the allowance of James Gould to the
actual amount advanced, with interest thereon, for the
purpose of paying preliminary expenses. This must de-
pend upon the construction given the contract for the sale
of the bonds. There is no express provision in the stat-
ute prohibiting the making of such a contract before the ‘
benefits to the lands in the district have been assessed,
but, under the authority of Cherry v. Bowman, 106 Ark.
39, and the later cases of Thibault v. McHaney,
119 Ark. 188, and Thibault v. McHaney, 127 Ark.
1. contracts for permanent construction remain in
abeyance and do not become effective until an assessment
of benefits has been made for the purpose of ascertaining
whether the cost of the improvement will exceed in value
the assessment of benefits against the lands. The con-
tract for-the bond issue in the instant case related to the
procurement of money for the permanent construction,
save and except the amount of $20,000 agreed to be ad-
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vanced for preliminary work. Save for the money ac-
tually advanced to pay for preliminary work, the contract
must be characterized as an unenforceable contract until
the contingeney upon which it was based happened—that
contingency being that, before becoming a binding and ef-
fective contract, it must be ascertained by an assessment
of benefits that the cost of the improvement does not ex-
ceed the benefits to the lands in the district.

In the instant case, there has never been an assess-
ment of benefits, and therefore no ascertainment that the
cost of the improvement would come within the assessed
benefits to the lands in the district. It follows from this
construction of the contract, as related to the facts in the
case, that the court was correct in reducing the allowance
by the commissioners to the amount of money actually
advanced for preliminary costs, together with interest
thereon, for damages are not recoverable growing out of
an ineffective, unenforceable contract.

The next insistence of appellants is that the court
erred in reducing the allowance of the engineer to one
per cent. of the estimated cost of the preliminary work.
This reduction was made by the court under the construe-
tion given to the contract to the effect that one per cent.
on the estimated cost of the improvement was the con-
tract price between the parties for all necessary pre-
liminary engineering work of the district. This was an
incorrect interpretation of the contract. The one per
cent. clause in the contract related to the time such in-
stallment should be paid, and not in full payment for the
services rendered to that date. Such construction was
placed upon a contract of the same tenor and effect in
the case of Morgan Engineering Co. v. Cache River
Drainage District, 115 Ark. 437. A majority of the court
are of the opinion that a contract for engineering and |
attorney’s services, entered into before an assessment of -
benefits has been made, providing a total per cent. of the
assessed cost of the improvement, or for a total amount
for all services relating to preliminary as well as per-

AY
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-marent work of the district, can not be regarded as effec-
“tive in arriving at the value of the preliminary services,
except as evidentiary. The Chief Justice and the writer
are of the opinion that the same effect should be given to
this contract as was given to the contract in Morgan
"Engincering Co. v. Cache River Drainage District, supra,
“—that is to say, if the contract provided for a total per
cent. of the estimated cost of the construction as re-
_muneration and the per cent. provided was reasonable
for the whole work, it.should be accepted as a basis and .
~a- proportionate amount thereof should be allowed the
-engineer or attorney for preliminary services rendered
by him. The majority view results in the application of
the quantwm méruit rule in arriving at the value of the
preliminary- services of the engineer in this case. The
chancellor tried the case upon the theory that the one
" per cent. provided in the contract covered the value of
all preliminary services rendered by the engineer. This
. constitutes reversible error. In the application of this
“fule, it would .be proper to consider, along with all the
other evidence in the case, the actual cost of the pre-
liminary services rendered.” The evidence was not fully
developed in that respect. It is unnecessary to reiterate
“the rule and character of evidence admissible in the
" proper ascertainment of the value of the engineer’s fees,
“as both were fully discussed in the case of Thibault v.
“McHaney, supra.

3

The next insistence of appellants is that the court
erred in disallowing the allowance made by the board for
‘the expenses incurred by the members thereof. Section 5.
of the act creating the district provides that ‘‘each of

. the commissioners shall receive as their compensation
:the sum of -$5 for each day devoted to his duties.”” As
~the . section makes no provision for personal expenses
~while discharging his duties in attending board meetings,
. any member of the board must necessarily bear his own
-expenses when thus engaged. Section 7, however, of the
_act provides that the board may incur other necessary

’
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expenditures which shall be treated as a part of the cost
of the improvement. Should any member of the board,
however, be called upon to transact business for the dis-
trict, not included in his personal duties in attending
meetings of the board, and, in performance of the duty,
‘incurred necessary expenses, such expenses should be
treated as a part of the cost of the improvement and be
governed by the authority vested in the board to incur
other necessary expenditures. Nothing in the views now
expressed on the subject conflicts with thé decision of
this court in Tallman v. Lewis, 124 Ark. 6, where we held
that a contract between an improvement district and
one of its commissioners for the performance of services’
by the latter outside of his duties as such commissioner,
was void, and that he was not entitled to compensation
for such services nor for his -expenses in performing
them. We adhere strictly to the rule there announced in
that case, but we hold that there is a distinction between
expenses incurred by a commissioner under a void con-
tract and expenses incurred at the instance of the board
of commissioners by one or more of its members in the
performance of the duties of the board. This rule was
not applied by the chancery court, nor was evidence ad-
duced with this rule in view. It will perhaps be neces-
sary to more fully develop the evidence in this regard.

On direct appeal, the decree will be affirmed as to
the allowance made to James Gould, and reversed as
to the allowance to the engineer and disallowance of ex-
penses to the commissioners, with leave to all parties to
introduce additional evidence upon these issues.

Appellants, in the cross-appeal, insist that the court
erred in allowing the attorney a fee of $1,000.. The
court based the allowance upon the contract. The con-
tract for attorney’s fees is upon like basis of the con-
tract for engineering fees. The contract was for a total
sum of $1,000 for services to be rendered in relation -to
preliminary as well as permanent work of the district.
The contract can only be regarded as evidentiary and’
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not effective for any other purpose for the reason that the
work was suspended in the preliminary stage. The quan-
tum merwit Tule is applicable to the services of an attor-
ney. The chancellor erred in enforcing the contract as
a whole, and, for that reason, the decree must be re-
versed and remanded with directions to allow both par-
ties to introduce further evidence under the quantum
merwit rule.

Justices Woop and Harr dissent in part.



