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WEsTERN UNion TELEGRAPH COMPANY v, RHINE.
Opinion delivered March 29, 1909.

TELEGRAPH COMPANIES—DELAY IN TRANSMITTING MESSAGE—DAMAGES.—
Where the evidence showed that defendant was negligent in deliver-
ing a message which would have apprised plaintiff of the death of
her son, but that the body was so decomposed that the plaintiff

 could not have derived any satisfaction from viewing it, and that all
she could have done was to have followed the body to its burial
place, a verdict of $750 as damages will be reversed unless there is
a remittitur of all sums in excess of $400.

Appeal from Arkansas Circuit Court; Eugene Lankford,
Judge; affirmed after remittitur.

George H. Fearons, Thomas, Lee & Smith, and Rose, Hem-
ingway, Cantrell & Loughborough, for appellant.

1. If the telegram had been delivered with due promptness,
plaintiff could not have attended the funeral, and hence not
damaged by the delay. 27 Am. & Eng. Enc. Law, 1075. No
notice was given that the funeral would be postponed to await
arrival. 87 Tex. 7; 27 S. W. 54.

2. The verdict is excessive. 76 S. W. 456; 67 Id. 159;
92 Tenn. 694; 84 Ark. 475.

 Pettit & Pettit, for appellee.

1. If the message had been promptly delivered, appellee
could have arrived in time for the funeral. 72 S. W. 200; 54
1d. 414.

2. The jury were properly instructed, and the verdict is
not excessive. Jones on Telegraph & Tel. Cases, p. 592; 9o
S. WA 58; 76 Id. 456; 84 Id. 324. :

Harr, J. This suit is based upon the failure to deliver the

following telegram dispatched from Almyra, Arkansas, to Carmi,
Illinois :
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“Almyra,- Ark., Sept. 23, 1906." B
“Mrs. Theodore Rhine,

“Carmi, Illinois.

“Jake died suddenly this afternoon. Wire the boys an-
swer will you come. Meet you at Stuttgart, shipment impos-
sible. '

“F. C. Rhine.”

. The jury returned a verdict for appellee for $750. The tele-
graph company has appealed. Tt is insisted by its counsel that
there is not sufficient evidence to sustain the verdict.

The appellant’s office at Almyra was not a night office, but
the sender of the message found the agent and induced him to
dispatch the message for him about 9:30 P. M. on Sunday,
September 23, 1906. - Carmi, Illinois, had office hours on Sun-
day from 8 to 10 A. M. and from 4 to 6 o’clock ». 3. On. other

days its office hours were from 8 A. M. to 12 M. and from one

to six o’clock P. M. and from 7 to 8 o’clock P. M. Appellee
was the mother of the Jake Rhine referred to in the telegram.
She was at home on the night of the 23d and the day of the
24th of September, 1906. The message was never delivered.

No arrangements were made for the funeral until Tuesday-

morning. The sons of appellee were delaying it in order to hear
from their mother and to fix it at a time when she could be
present. Not having received an answer from their message on
Tuesday morning, the 25th inst., they decided to have the fu-
neral that day between the hours of noon and 1 o'clock p. M.
They said they would have delayed the burial later had they
heard from their mother. The mother testified that, had she re-
ceived the message, she would have answered it and would have
started at once to Almyra. Had the message been delivered
within a reasonable time after the company’s office hours at
Carmi on Monday morning, the testimony shows that appellee
could have reached Almyra Tuesday afternoon, and that the
funeral would have been delayed until her arrival.

The court instructed the jury that the company’s Sunday

office hours at Carmi were reasonable. It is admitted by coun-
sel for appellant that the court properly instructed the jury on
the points of law involved, and we are of the opinion that there
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was sufficient evidence to warrant the jury in ﬁn.ding for ap-
pellee.

Next counsel for appellant insist that the verdict was ex-
cessive. We agree with that contention. The body at once
became badly decomposed, and.offensive odors came from it.
It could have afforded the mother but little consolation or sat-
isfaction to have viewed her son’s remains in such condition,
if indeed it was practicable for her to view them at all. The
funeral would necessarily have had to take place as soon as she
arrived on Tuesday afternoon. All she could have done would
have been to have followed his body to its burial place. We

think the damagés should not have been placed at a greater
sum than $400. ’

If appellee will, within 1‘5 days, remit the amount recovered
by her down to that sum, the judgment will stand affirmed;

otherwise it will be reversed, and the cause remanded for a new
trial.



