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THOMAS V. ELLISON. 

Opinion delivered April 8, 1893. 

Mechanic's lien—Against whom enforced. 
A mechanic's lien for work done and materials furnished with 

knowledge that the persons contracting therefor have only an 
oral contract or option to purchase the property, and without 
being misled or deceived by the vendor, who does nothing to 
prevent the vendees from acquiring the title, cannot be en-
forced against the vendor's interest after the vendees' default ; 
if it be conceded that the claimants have an interest in the 
land enforceable in equity, relief will be afforded only upon a 
tender by them of the purchase money due under the contract. 

Appeal from Clay Circuit Court in Chancery, West-
ern District. 

JAMES E. RIDDICK, Judge. 
Thomas & Etchison brought suit in equity against 

Thomas and Flora Ellison and Mrs. Ella See to enforce 
a mechanic's lien for improvements upon a lot in the 
town of Corning. Mrs. See filed a separate answer, al-
leging that the land belonged to her, and that the im-
provements were made without her authorit y , and con-
sequently were not a charge upon her property. 

The evidence established that the Ellisons were in 
possession of the land at the time the improvements were 
made, under some kind of agreement with Mrs. See to 
purchase the land ; that the Ellisons subsequently 
declined to comply with their agreement to purchase the 
land, and thereupon•surrendered possession of the prem-
ises toMrs. See. All other facts necessary to its under-
standing are sufficiently stated in the opinion. 

The complaint was dismissed for want of equity, 
and plaintiffs have appealed. 
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F. G. Taylor for appellants. 
1. Ella See cannot profit by her own fraud ; the 

roof shows she prevented Ellison from paying for the 
property. 

2. Ellison had an estate in the property. A me-
chanic's lien attaches to a right under a contract of pur-
chase. Jones on Liens, sec. 1257 ; Porn. Eq. vol. 1, sec. 
368.

3. The mechanic's lien is superior to Mrs. See's 
lien, because her agent, with full knowledge, stood by 
and induced the mechanics to do the work. She is bound 
by the acts of Staley, her agent. 20 Atl. Rep. 855 ; 
Mansf.. Dig. secs. 4402-4419 ; Jones on Liens, sec. 1256. 

D. Hopson and G. B. Oliver for appellee, Mrs. Ella 
See.

1. Staley had no authority to bind Mrs. See for 
improvements. 

2. The proof fails to show that she prevented the 
Ellisons from completing the purchase. 

3. The Ellisons had no such interest as could be 
encumbered by a mechanic's lien. Jones on Liens, secs. 
1245, 1247 ; 41 Ark. 184 ; 19 S. W. Rep. 924. 

COCKRILL, C. J. The lien claimed by the appel-
lants is for work done and materials furnished in repair-
ing a house on Mrs. See's land. When they performed 
the work and furnished the materials, they knew that the 
land belonged to Mrs. See, and that the Ellisons, at whose 
instance the work was done, had only an oral contract, 
or perhaps only a privilege or option, to purchase. The 
appellants thought the Ellisons would avail themselves 
of the privilege to acquire the title, and performed the 
work for them upon that basis of credit. They were 
not misled or deceived in reference to the matter by Mrs. 
See, or her agent, and neither Mrs. See nor her agent 
did anything to prevent the Ellisons from acquiring
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the title in accordance with their contract. There is 
nothing therefore to work an estoppel, and so let in the 
lien against Mrs. See in that way. It is manifest that 

•there was no claim established against Mrs. See's in-
terest in the land, upon any theory developed by the evi-
dence. Wilkins v. Litchfield, 69 Iowa, 465. 

If it be conceded that the Ellisons had an interest 
in the land which a court of equity would enforce, it 
would not have listened to any complaint from them un-
less they offered to comply with their contract to pur-
chase by a tender of the purchase money and interest. 
The appellants could acquire nothing by the foreclosure 
of their lien except the right to be subrogated to the 
Ellison's privilege to purchase the property. But they 
would not be heard by a court of equity to ask for thai 
relief until they had tendered the amount the Ellisons 
were bound to pay to establish the right. Brown v. 
Morison, 5 Ark. 217. 

There was no tender offered or made, and the bill 
ought therefore to have been dismissed. 

Affirm.


