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B UDSPETH V. STATE.

. 1. ORIMINAL ProcEnuRe: Selecting and summoning grand jury: De-
struction of jury lists.

Where, as provided by statute, the clerk makes and delivers to the
sheriff copies of the lists of grand jurors and alternate grand jurors,
selected by jury commissioners duly appointed for that purpose, and
the original lists are afterwards, and before the sheriff’s return of
such copies, destroyed, it is not the duty of the court to order the
sheriff to summon a jury, as in case of the loss or destruction of the
jury lists, since the original lists are virtually preserved in the copies
delivered to and returned by the sheriff, and the contingency contem-
plated by the statute. (Mansf. Dig., sec. 4003,) fqr such action by the
court does not therefore arise.

2. SAME: Two indictiments for same offense.

Tt is no ground for a motion to set aside an indictment, that at the time
it was found another indictment was pending against the defendant
for the same offense, as by operation of the statute, (Mansf. Dig.,
sec. 2130,) the first indictment was set aside by the finding of the
second and the defendant could only be tried on the latter.
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3. SaME: Impannelling grand jury: Objection to competency of juror.

See. 2098, Mansf. Dig., which provides that “every person held to an-
swer a criminal charge may object to the competency of any one
summoned to serve as a grand juror, before he is sworn, on the
ground that he is the prosecutor or complainant upon any charge
against such person, or that he is a witness on the part of the prose-
cution,” applies only to persons held to answer criminal charges
which have not been previously investigated and acted upon by a
grand jury and not to a person already indicted—but against whom
a second indictment for the same offense is found by a jury not im-
pannelled in his presence. .

4. SAME: Same: Objection waived. :

After a grand jury had been organized it was discovered that an indict-
ment previously pending against a defendant confined in jail to
answer the same, had been destroyed. He was thereupon brought into
court and the charge was submitted to the grand jury in his presence
and in the presence of his attorney, without objection on his part to
‘the competency of any juror to serve in the investigation of such
charge. Held: That if it be conceded that the defendant had the
right to object to a member of the grand . jury because he had been
summoned as a witness against him, he should at the time the charge
was so submitted to the grand jury, have demanded that they be
brought into court, that he might exercise his right; ard having
failed then to make such objection, he could not avail himself of it as
the ground of a motion to set aside an indiciment which the jury
afterwards found against him.

5. WITNESSES: Impeachment of.

On the trial of the defendant a witness in his behalf testified that he
knew the principal witness for the state and had lived near her for
seven years; that he knew her general reputation for truth and mor-
ality in the neighborhood in which she lived, and that it was not
good—that he considered it bad. The defendant then asked him if
taking such reputation as a basis, he would believe her on oath.
Held: That the question was proper and the witness should have
been permitted to answer it. Pleasant v. State, 15 Ark., 657; Snow
v. Grace, 29 Ark., 136. o

6. AccoMPLICE: TESTIMONY OF: Instruction as to.

The defendant asked the court, in -effect, to instruct the jury that if
they believed a witness for the state was an accomplice in the com-
mission of the crime charged against him, they could not convict upon
her testimony, unless the crime and his guilt were proved by other
evidence. Held: That the instruction was properly refused.

7. SaME: TWhat necessary to constitute: Insiruction: Evidence.

[For the substance of a proper instruction as to what constitutes an
accomplice in murder, and also as to the sufficient corroboration of
his testimony, see the opinion.—REP.]

APPEATL from Boone Circuit Court,
R. H. PowELL, Judge,.

W. F. Pace, for appellant,

1. Tt was error to submit the catuse to a se’cond grand
jury, when there was an indictment then pending for
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the same offense. The burning of records and indict-
ments does not put an end to the first prosecution. 40.
Ark., 494 ; sec. 2130, Mansf. Dig., was repealed by the code.
48 Ark., 101. .

2. The grand jury was not legally impanelled. See sec.
3976, Mansf. Dig., for proper manner. Also sec. 4003,
where the lists are destroyed, and secs. 3982-3. 34 Ark.,
722. 21 Ark.,201. The statute was not complied with in
this case. The lists returned by the jury commissioners
having been destroyed, the court should have ordered the
sheriff to summon the grand jury. There is no proof that
the list was certified or the endorsement made, as required.

3. By reason of confinement, appellant was deprived of
his right to challenge an incompetent grand juror, one who
was a witness against him. Sec. 2098, Mansf. Dig.; 10
Ark., 78; 12 Id., 631.

4. It was error to refuse to allow appellant to impeach
the prosecuting witness, Rebecca Watkins, after laying pro-
per foundation. It has always been the practice to allow a
witness to give his own opinion, based upon the general
reputation for truthfulness of an impeached witness, as to
whether he is worthy of belief on oath. 15 Ark., 651; 29
Id., 136 ; Mansf. Dig., sec. 2902.

5. The testimony of Rebecca Watkins, if true, showed
her to be an accomplice, and the court should have in-
structed the jury clearly, that appellant could not be con-
victed upon her uncorroborated testimony. Mansf. Dig.,

“secs. 2260, 2295; 43 Miss., 472; 54 Mo., 526;. 37 Ark., 67;
40 Ark., 482.

6. The proof of the corpus delicti is not sufficient in this
case. 43 Miss., 472; 54 Mo., 526; 2 Leak’s Cr. Law, 648;
18 N. Y., 179; 45 Arky 542.



50 Ark.] ° . MAY TERM, 1888. . R 537

Hudspeth v." State..

D. W. Jones, Attorney General, for appellee,

1. Where a second indictment is found for the same of-

fense, the first is suspended. Mansf. Dig., sec. 2130.
- 2. Thegrand jury was impanelled according to law. 7D.,
secs. 3982-3. The presumption is, that officers do their
duty, and there is nothing to the contrary here. 24 Ark.,
403; 30 Id., 71.

3. No objection was made to the grand juror Dobbs
before he was sworn; and there is nothing in the record to
show that he was a witness for the state before the find-
ing of the indictment. Sec. 2098, Ib.

4. The court gave the jury as part of its charge, the
sections of the Digest relative to eonfessions, and defining
an accomplice; also Sec. 2296. There can be no complaint
on thig point.

5. The instructions are copied from those approved in
36 Ark., 126; 43 Id., 871; 45 Id., 542.

6. It was the province of the jury to determine the fact
of the death, as well as the criminal agency, and either of
them may be proved by circumstantial evidence alone. 34
Ark., 734, -

BartLE, J. The defendant, Hudspeth, was twice indict-
ed in the Marion circuit court for murder in the first de-
gree, committed by killing one George Watkins was twice
indicted for the same offence. The indictments were found
by different grand juries and at different terms of the
court. The second was found at the August term in
1887.  The defendant moved to set it aside for the follow-
ing reasons:

First.  The grand jury which found it had not been
selected, summoned and impanelled in the manner pre-
scribed by law.
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Second. The grand jury which returned it had not been
selected and summoned by the sheriff; and that no list of
the jurors composing said grand jury was on file in the of-
fice of the circuit court, showing that they were selected
by jury commissioners appointed by the court, and that
there was no record showing an order of the court appoint-
ing jury commissioners to select persons to serve as grand
jurors at the term of the court at which the second indict-
ment was found.

Third. Because there was an indictment against him
for the same offense, which had not been set aside, and this
cause was submitted to the grand jury for its action while
it was pending. '

Fourth. Because he was held to answer the charge pre-
ferred against him, and was confined in jail, at the time the
grand jury, which found the second indictment, was impan-
elled; that William T. Dobbs, a member thereof, had been
summoned to testify against him as to the offense for which
he was indicted ; and that, by reason of his imprisonment,
he was deprived of his right to object to his competencv
to serve as a member of such jury.

To sustain this motion, the defendant introduced the
clerk of the court, who testified that, at the February
term of the Marion circuit court in the year 1887 jury
commissioners were appointed by the court; that they se-
lected the grand jurors and alternates to serve at the Au-
gust term of the court in the same year, and made out a
list of them, and scaled them wup in an envel-
ope, and filed it in open court; that on the 25th of July,
1887, he opened the envelope containing the lists, and
made out copies thereof and delivered them to the sheriff;
that on the 10th of August following the records of
Marion county, including the first indictment and the lists
made out by the jury commissioners, were destroyed
by fire; that enough of the records of the proceedings of the
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Marion circuit court remain to show that an order was
made appointing said jury commissioners and that they
had acted; that he examined the copies he made carefully,
and that he believed the lists returned into court to be ex-
act copies of the originals. From this we infer that. the
sheriff returned the copies delivered to him, served, af-
ter the originals were burnt, and that from these copies
the grand jury for the August term were selected.

The fourth reason assigned in the motion was admitted
by the state to be true. But it appears that the fact that the
first indictment and record thereof were burnt was un-
kunown to the court at the time the grand jury was impan-
elled. After it was discovered the defendant was brought
into court, and appeared by his attorney, and the. court or-
dered that the charge against him be submitted to the
grand jury then impanelled for their action. It does not
appear that he demanded that the grand jury be brought
into court in order that he might object to the competency
of any member thereof to investigate and act upon the
charge against him, but simply excepted to the order of
submission. No objection was made to any member until
after the second indictment was found and filed in court.

The court refused to sustain the motion, and the defend-
ant was tried on the second indictment, convicted of mur-
der in the first degree and condemned to death.

It is now contended that the motion should have been
sustained, becausge the gffand jury which returned the in-
dictment into court was illegally impannelled. It is con-
tended that, the original lists of grand jurors and alter-
nates selected by the jury commissioners having been de-
stroyed by fire, it was unlawful to select the members of the
grand jury from copies of such lists. Is this true?
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The statutes of this state make it the duty of the circuit
courts, at their several terms, to appoint three jury com-
i Orimic missioners, whose duty it shall be to select
e ek from the electors of the county sixteen per-

cedure:
Summon-

ing grand song to serve at the next term of the court as
;Eigall;,zeoz grand jurors, and such other number of elec-

tors, not exceeding nine, as the court may
direct for alternate grand jurors, and to make separate
lists of the same, and to specify in one list the names of
the sixteen persons selected as grand jurors, and to certify
it as the list of grand jurors; to specify in the other list
the names of the alternate grand jurors, and certify it as
the list of alternates; and to inclose and seal these lists
and indorse them, “lists of grand jurors,” designating for
what term of the court they were to serve, and to sign the
indorsement, and deliver the lists to the judge in open
court. Within thirty days before the next term the clerk
is required to open the envelope and make a fair copy of
the list of grand jurors and a fair copy of the list of the
alternates, and give the same to the sheriff, who is required
to summon the persons on the lists by giving to each of
them notice to attend on the first day of the next term to
serve as grand jurors. From these lists it is made the
-duty of the court to select the grand jury. If there shall
not be a sufficient number of competent grand jurors and
alternates present and not excused to form a grand jury,
the court is authorized to compel the attendance of the ab-
sentees, or order bystanders to be summoned to complete’
the jury. 1t may for good cause, excuse.any person sum-
moned from serving, and may discharge any who are not
competent. If, for any cause, tne jury commissioners
shall not be appecinted, or shall fail to select a grand
jury, or the panel selected shall be set aside, or the jury
lists returned into court shall be lost or destroyed, the
court is authorized to order the sheriff to sum-
mon a grand jury. In thus explicitly providing
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how a grand jury may be summoned in every event which
might occur, it is obvious that the intention of the stat-
utes is there shall be no failure of authority in the court
in any event to secure a grand jury, and to provide for
summoning it under any and all circumstances which
might arise. In saying, if the jury lists filed in court by
the jury commissioners shall be lost or destroyed the
court shall order the sheriff to summon a grand jury, it
certainly was not the intention of the statute that the
court shall order the sheriff to summon a grand jury,
when the clerk has made out the coples of the lists re-
turned by the jury commissioners, and the original lists
are thereafter lost or destroyed, and when the copies are
returned by the sheriff served and are on file with the
clerk.  Tor in the absence of a contrary showing the
presumption is the jury commissioners did their duty,
and the copies made by the clerk are correct. To hold
then that it would be the duty of a circuit court to order
the sheriff to summon a jury in the case supposed would
be contrary to the spirit and intent of the statutes pro-
viding how juries shall be selected, as in that case, the
contingency, against which the statute intended to pro-
vide, would not exist, and the lists would be virtually
preserved in the copies.

The pendency of the first indictment at the time the sec-
ond was found and filed was no reason why the motlon of
appellant should have been sustained. The .2, Bame:
second was not illegal and void, but its ef- amont®
fect was to set aside the first and to become fense °F
the only legal indictment against the defendant for the of-
fense charged therein. For section 2130 of M ansfield’s Di-
gest expressly provides that, when two indictments for the
same offence are pending against the same defendant, the
first found shall be deemed suspended, and shall be quash-
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ed. The first indictment being set aside by operation of the

statute, Hudspeth could only be tried on the second.
It is contended that Hudspeth was entitled to be present
when the grand jury, which found the second indictment,
was impanelled, for the purpose of challeng-

8 nmes. ing. When it was organized he was in pris-

1 d ..

Jury:© Obe on and held to answer the charge for which

Jection to N . eyye

competency he was indicted, and William T. Dobbs, one
or.

of its members, was summoned to testify
against him as to the offense with which he was charged.
He says he was deprived of his right to challenge Dobbs
as incompetent to serve as a member, by reason of his im-
prisonment ; and insists that the second indictment should
beé set aside. '

The authorities are not agreed as to the right to chal-
lenge grand jurors at common law. But section 2098 of
Mansfield’s Digest expressly says: “Every person held
~ to answer a criminal charge may object to the com-
petency of any one summoned to serve as a grand juror,
before he is sworn, on the ground that he is the prose-
cutor or complainant upon any charge against such per-
son, or that he is a witness on the part of the prosecu-
tion, and has been summoned or bound in a recognizance
- as such; and, if such objection be established, the person
so challenged shall be set aside.” It is obvious that this
statute only applies to those persons held to answer
criminal charges which are to be investigated and acted
upon by the grand jury in the formation of which they
are entitled to challenge. 1In this case Hudspeth was
already indicted at the time the grand jury which found
the second indictment was impanelled. It was not
until after the grand jury was organized that the court
discovered the first indictment was destroyed. When the
discovery was made he was carried into court and the
charge was submitted in his presence, and in the presence
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of his attorney, to the grand jury for their action. He did
not then object to the competency of any member to serve

as a grand juror in the investigation of the charge, If it be
conceded that he had a right to object to Dobbs serving

because he had been summoned as a witness .

against him, or to challenge any other juror 5,
for favor, he should then have demanded ™*"°*

“that the grand jury be brought into court for the purpose
of his exercising this right. It was then within the power
of the court to correct any errors it had committed, deny- |
ing to him the right to challenge to the favor in the for-
mation of the grand jury, by discharging the objectionable
juror and having another summoned and sworn in his
place. Failing then to make use of his opportunity, he
could not subsequently take advantage of his objection by
a motion to set aside the indictment.

There was no error in the refusal of the court to grant
the motion.

In the course of the trial, J. F. Hudspeth was intro-
duced as a witness by appellant to impeach Rebecca Wat-
kins, the principal witness who had testified 5. Witnoss-
in behalf of the state. He testified he knew e .
Rebecca, and had lived near her for seven ™ °%
years, and knew her general reputation for truth and mor-
‘ality in the neighborhood in which she lived; and that it
was not good ; he considered it bad. Appellant then asked
him, if taking such reputation as a basis, would he believe
her on oath? The state objected to his answering the ques-
tion; the court sustained the objection; and appellant ex-
cepted. According to previous decisions of this court, and
the practice which has long prevailed in this state, the
question was proper and should have been answered.
Pleasants v. State, 15 Ark., 651; Mansfield’s Digest, sec.
2902; Snow v. Grace, 29 Ark., 136.
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Appellant asked the court, in effect, to instruct the jury,
that, if they believed Rebecca Watking was an accom-

6, Accom: plice in the commission of the crime charg-
oSt ed against him, they could not convict upon
Instraction her testimony, unless the crime and his

auilt were proven by other evidence. The court properly
refused to give the instruction.

In instructing the jury the court defined an accom-
plice to be “one who in any manner participates in the
criminality of an act, whether he is consid-

What - . . M . . . .
cssary oo ered in strict legal propriety as principal in
constitute: .

Instruc. the first or second degree, or merely as an
Al N - N
 dence. , accessory before or after the fact,” and

properly instructed them as to the corroboration neces-
" sary to support the testimony of an accomplice.  The
explanation of what is necessary to constitute an accom-
plice is correct and in accordance with the opinion of
this court in Polk v. State, 36 Ark., 126; but it is in lan-
guage more difficult to understand than the word defined,
and cannct be readily understood by ordinary juries. It
would have been bettter for the court to have instructed
the jury that if they believed, from.the evidence, that
George Watkins was murdered, and that Rebecca Wat-
kins participated, aided, abetted, or assisted in the Kkill:
ing, or, not being present. advised or encouraged the
killing, or, with full knowledge that he had been killed,
concealed it from the officers authorized to issue a war-
rant for the arrest of the gunilty person upon proper in-
formation, or harbored and protected such person, they
should not find the defendant guilty upon her testimony,
unless they found it was corroborated by other evidence
tending to connect him with the killing; and the cor-
rolboration was not sufficient, if it merely showed that
George Watkins was killed and the ‘circumstances
thereof.

The conviction of appellant depended almost entirely
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uopn the testimony of Rebecca Watkins. If it be true,
she was an accomplice; and he could not be lawfully
convicted upon it unless it was corroborated. His life
was endangered by it. He was entitled to the benefit of
all reasonable doubts as to his guilt or innocence. If
witnesses, knowing her general reputation for truth and
morality to be bad, had, on account of that reputation,
testified that they would not believe her on oath, the
jury might have entertained a reasonable doubt as to his
guilt, and acquitted him. Yet the court refused to allow
her to be impeached in the manner indicated.

The judgment of the court below is, therefore, reversed
for the error designated, and this cause is remanded for
a new trial.




