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TFoxX v. STATE.

. CrRiMINAL Law: Several offenses committed by one act. Separate

prosecutions.

Secveral offenses may be committed by one unlawful act which operates
on several objects; and each offense thus committed, may be prose-
cuted separately. But wher such act affects only one object, and
is charged as constituting several offenses, each of which is a degree
or an essential element of the other, there can be but one prosecution.
SAME: Acquittal of robbery: What prosecution barred by.

An acquittal of robbery is also an acquittal of simple assault, which
the charge of robbery includes; and such acquittal will therefore bar
a subsequent prosecution for the same transaction on an indictment
charging any offense of which a sxmple assault is an essential ingre-
dient,

3. SaME: Same: False imprisonment.

The defendant was indicted for the robbery of E, and was aecquitted.
He was then indicted for the false imprisonment of E. Both indict-
ments charged that he assaulted E. and referred to the same assault.
Held: That the acquittal of robbery was a bar to the prosecution for
false imprisonment, since the defendant conld not be convicted of the
latter offense, which is a species of aggravated assault, without being
again tried for the simple assault of whichk he was acquitted on the
first indictment.

APPEAL from Marion Circuit Court.
R. H. PowEeLL, Judge.

W. F. Pace, for appellant.

1. The charges in the two indictments embrace the same

facts, and both charge an assault, and the same assault
upon Everidge. The demurrer to the plea admits this. The
indictment in the robbery case contained all the elements
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of an indictment for simple assault, and an acquittal there-
on was an acquittal of the whole charge. Wharton Cr. Pl
and Pr., 465; 13 Ark., 712.

Dan W. Jones, Attorney General, for appellee.

Robbery and false imprisonment are not of the same gen-
eric class of crimes. The elements of one do not enter into
the composition of the other. Robbery invofves a larceny
committed by violence, force or intimidation. Mans. Dig.,
sec. 1593 33 Ark., 561. False imprisonment involves sim-
ply a violation of the personal liberty of another. Mansf.
Dig., sec. 1606; 12 Ark., 43. ‘ ‘

One is a felony, the other a misdemeanor. 38 Ark., 550.
Under the indictment for robbery, appellant could not have
- been convicted of a simple assault, for the language em-
ployed in that indictment failed to describe the manner of
the assault. 34 Ark., 160.

CockriILL, C. J. Fox was indicted for robbing one Ev-
eridge, and was acquitted. He was then indicted for the
false imprisonment of Everidge. He pleaded the acquittal
of the first charge in bar of the prosecution of the second,
alleging that the transaction and the offénse in the two
cases were the same. The court sustained a demurrer to
the plea, the defendant was tried and convicted and ap-
* peals. The question is, does the acquittal of the charge of
robbery bar the subsequent prosecution for false imprison-
ment? '

Each indictment charges that Fox assaulted Everidge,
and sets forth the circumstances of the assault. The de-
murrer to the plea admits that there was but one assault,
that is, that each indictment refers to the same assault.
Now an assault is an essential ingredient in every robbery
and perhaps in évery offense of false imprisonment. False
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imprisonment is classified as a species of aggravated as-
sault, (2 Bish. Or. Law, sec. T47), and the circumstances of
the offense charged in this case would certainly assign it
to that classification. If there was no assault committed,
Fox was not guilty of the offense of false fmprisonment,
because if innocent of simple assault he could not be guilty
of the aggravated offense. Under the indictment for rob-
bery he might have been convicted of a simple assault. Da-
vis v. State, 45 Ark., 464 ; Hall v. State, ante, 28. The ver-
dict of not guilty on the trial under the indictment for
robbery was an acquittal of all the minor offenses charged
in the indictment. It was therefore an acquittal of the sim-
ple assault. If it is true, as the demurrer admits, that
the same assault is charged in the second indictment, then
Fox stands acquitted of the assault, and therefore cannot
be convicted of the offense of false imprisonment of which
the assault is a necessary element. ‘“According to the gen-
eral and better doctrine,” says Bishop, “a conviction or an
acquittal of a common assault will bar proceedings for an
assault to do great bodily harm and other assaults aggra-
vated in like manner.” 1 Crim. Law, sec. 1058.

The case of State v. Nichols, 38 Ark., 550, is not in con-
flict with, but is a limitation upon this doctrine. In that
case the offense charged in the indictment was maiming,
which is a/felony. The defendant pleaded a conviction
of assault and battery before a justice of the peace for the"
acts which resulted in the maiming, but the court disal-
lowed the plea. The limitation upon the doctrine announc-
ed by Mr. Bishop, which is made by the case last cited, as
explained in Soutlaorth v. State, 42 Ark., 270, is that a
conviction of a misdemeanor before a justice of the peace,
punishable by fine only, is no bar to a prosecution for a
grade of the offense amounting to felony, of which the jus-
tice had no jurisdiction. To the same effect, see Prince v.
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State, 41 Tex., 300; Com. v. Curtis, 11 Pickering, 134;
State v. Foster, 33 Towa, 525; Freeland v. People, 16 11,
380. ,

The qualification does not affect this case. If it is true as
admitted by the demurrer, that Fox was acquitted in the
circuit court on the former trial of the essential ingredi-
ents of the offence now charged against him, this prosecu-
tion cannot proceed. Wharton Cr. Pl. and Pr., secs. 467,
4711 Bish. Or. Law, sec. 1057 ; State v. Smith, 43 Vt.,324;
State v. Mikesell, 70 Iowa, 176; U. 8. v. Harmison, 3 Sawy.,
556 ; Regina v. Gould, 9 C. & P., 364; 8. C., 38 Eng. C. L.,
217 ; Regina v. Elrington, 9 Coz Cr. Cases, 86.

Where one unlawful act operates on several objects, there
may be several offenses committed and so several prosecu-
tions for the same criminal transaction, and an acquittal
or conviction for one such offense will not bar a prosecu-
tion for the other. Whart. Cr. Pl. and Pr., scc. 468; 26
Alb. Law J., 824; People v. Majors, 65 Cal., 138; State v.
Nash, 86 N. C., 650; State v. Faulkner, (La.), 2 Southern
Rep., 539 ; Phillips v. State, 85 Tenn. But where there is
but one ohject and each offense charged is a degree or an
essential ingredient of the other, as in this case, there can
be but one prosecution. Hall v. State, sup.; State v. Clark,
32 Ark., 231.

The demurrer should have been overruled. The judg-
ment must be reversed and the cause remanded with in-
structions to overrule the demurrer.




