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ST. L., I. M. & S. R. v. HARPER. 

Evmmqm: Deposition of witness taken before his conviction of murder. 
The deposition of a witness convicted of murder after it was taken, is 

rendered incompetent by his conviction and cannot be admitted after 
his execution, although it was read on a former trial which took 
place before his conviction. 

APPEAL from Hempstead Circuit Court. 
L. A. BYRNE, Judge. 

Dodge & Johnson, for appellant. 

1. The deposition of a witness which was taken while 
the witness was competent to testify, cannot be read in the 
trial of an action at law, if at the time of the trial he has be-
come incompetent by reason of the law. The deposition of 
Deno Casa, taken while he was a competent witness, hut 
offered to be read, after his conviction of an infamous 
crime and execution for murder, was incompetent and 
could not be read in evidence. 1 Whaxton Ev., sec. 397 ; 
Mansf. Dig. sec. 2859; 1 Salk., 286 ; 1 Strange, 101 ; 29 
Iowa, 485; 6 Abb. Pr. N. S., 342 ; 51 He., 113 ; 20 Ga., 561 ; 2 Ala., 62; Weeks on Dep., sec. 515; 12 Heisk., 482; Greenl. 
Ev., sec. 168; 17 Ohio Rep. 51 ; 14 Mass., 233; 4 Yeates, 513; 17 5. & R., 412; 17 N. W. Rep., 774; 2 .5. W. Rep., 697; Ransom v. State, 49 Ark., 176.
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We find only one American authority which sustains the 

text quoted from Greenl. Ev., and that is 9 Rob. (La.) 203, 

which was a chancery proceeding to obtain an injunction. 

3 Peck and 33 N. H. 52 have no reference to the question 
under discussion, although cited by .Mr. Greenleaf. 

2. Review the instructions, and cOntend that certain of 
them were erroneous, citing authorities, but as this court 
has not passed upon them, the argument is omitted. 

J. D. Cook and A. B. & R. B. Williams, for appellee. 

The question in this case is whether Deno Casat, a com-
petent witness when his deposition was taken, and who, af-
ter the first trial in this case, and before the trial from 
which this appeal is taken, was indicted, tried, convicted, 
sentenced and hanged for murder, was under this admitted 
state of facts, properly admitted as evidence on the second 

trial of the case. 
There is grave doubt of the admissibility of such evi-

dence except after the death of the witness, but after the 
death of the witness, we 'have failed to find a single author-
ity, or even the dictum of a respectable judge, which does 
not recognize the admissibility of the evidence. Starkie 

Ey., 9th Ed. pp. 409 and 410; Greenleaf on B y., pp. 1.63 to 

168; 14th Mass., 234; 6th Cowen, 162; 12 Wend., 41; 1st 

Nott & McCord, 409; 2d Strange, 833 and 9th Rob. , (La.), 

203.	
• 

The rule seems to be well settled, by the best authorities, 
and supported by reason, that the deposition of a witness 
who subsequently becomes incompetent can be read 
in evidence if the witness is beyond the juris-
diction of the court. 15 Wise., 1. The test of the 

competency of the evidence in this case, as in all other 
similar cases, is the time when the witness -is offered for 

examination, and not when the evidence is offered on 

the trial. 5 Ain. Law Reg., 319 ; lb., pod. 3, 309; 20 Ga.,
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561; 45 Iowa, 231; 8 N. W. Rep., 651; 9 Id., 347; 1 Salk., 
286; Mansf. Dig., secs. 2921, 2925; 14 Mass., 233. 

Com-RILL, C. J. Harper recovered judgment against the 
railroad . for a personal injury, but on appeal to this court it 
was reversed and a new trial ordered. 44 Ark., 524. Deno 
Casat's deposition was read on the first trial, and the ver-
dict was based in the main upon that evidence. The depo-
sition had been taken while Casat was confined in the Pul-
aski county jail on a charge of murder. On the second 
trial, the defendant objected to the use of Casat's testi-
mony, upon the ground that since the first trial he had been 
convicted of a capital offense. The production of the rec-
ord of conviction was waived, and it was agreed that Casat 
had been convicted of murder in . the first degree in the Pul-
aski circuit court, and executed since the first trial. The 
court permitted the deposition to be read as evidence to the 
jury, the verdict was for the plaintiff, and the company ap-
pealed. 
• The question is, did the court err in receiving Casat's tes-
mony? If Casat had been offered as a witness after his 
conviction, his testimony could not have been received. The • 
conviction rendered him infamous and disqualified him to 
testify. Mans. Dig. sec. 2859; Werner v. State, 44 Ark. 122. 
But as he was a competent witness when the deposition was 
taken, it is argued that a subsequent conviction could not 
render his previous testimony incompetent. All depositions 
in actions at law are taken de benne esse—that is, subject 
to the contingency of the witness not being able to attend 
court at the trial. Mans. Dig., secs. 2925, 2921. If it is shown 
at the trial that the witness is not embraced in oneof theex-
cepted classes at that time, the deposition is excluded and 
the witness must be called for oral examination. If he is 
within the contingency provided by the statute, the deposi-
tion is taken in lieu of the witness. The status at the trial 
governs the question of competency, (Weeks on Deposi-
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tions, sec. 515; Flelden v. Lahens, 6 Abb. Pr. N. S., 342; 

Otim v. Moore, 12 Reisk., 482 ; Webster v. Mann., 56 Tex. 
119), for, in contemplation of law, the deposition is the wit-
ness (Jones v. Scott, 2 Ala., 58), and the witness is pre-
sumed to testify when the deposition is used. Park v. Lock, 

48 Ark., 133 ; Quick v. Brooks, 29 Iowa, 485; Fagin v. Coo-

• ley, 17 Ohio Rep., 51. 
If Casat had been living at the time of the trial, his dep-

osition would have been incompetent, because he was in-
famous and could not himself testify. The question was 
directly ruled in Webster v. Mann., 56 Tex. sup. See too. 

LeBarron v. Crombie, 14 Mass., 237. 
To hold otherwise, would be to make the circum-

stances of the whereabouts of a witness on the day of trial 
the test of the admissibility of his testimony. If the wit-
ness be present at the trial his deposition cannot be used, 
because he may be examined orally in court; .but the wit-
ness cannot testify then because of his infamy. Depositions 
are not taken to preserve testimony against the contingen-. 

cy of witnesses being convicted of infamous offenses. The 
. question now presented, if raised in Casat's lifetime after 
conviction, would have been as to the competency of the 
witness, and not as to his whereabouts. Fagin v. Cooley's 

Admr. .sup. 
Does the fact of his death alter the case? It is a general 

rule that when a witness ha.s been examined in a. cause and 
dies, evidence of what he swore on the former trial is ad-
missible in a. subsequent one. But Ca.sat was aiviliter mbr-

tuus as far as giving evidence in court was concerned, be-. 
fore his execution, and unless his civil death would have 
rendered the deposition previously taken, admissile as evi-
dence by analogy to the proof of what a deceased witness 
swore at a former trial, it is inadmissible since his death. 

The point directly decided in LeBarron v. Crombie, sup., 
was that incompetency, arising from conviction of an in-
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famous crime, would not avail to let in secondary evidence 
as in case of death. 

Evidence of what an absent witness swore at a former 
trial is, says Prof. Greenleaf, "open to all the objections 
which might be taken if the witness were personally pres-
ent." 1 Greenl. Ev., sec. 163. Measured by this rule, the 

'deposition was not admissible in any event while the wit-
ness lived. It is difficult to appreciate the argument that 
death could render the testimony competent. Hanging 
a convicted felon affords no reason for admitting his pre-
vious incompetent testimony. It is said in House v. Camp, 

32 Ala. Rep., 539, that "the party against whom the testi-
mony of a deceased witness in a former trial, or in a for-
mer investigation, is offered, is allowed to make every ob-
jection which could be made -if the witness were in life 
And personally offered for the first time." See too Crary 

v. prcigue, 12 Wend., 41. 
It is the tendency of modern legislation to allow objec-

tions to witnesses to go to their credit only, leaving the 
witness competent to testify; but it is the province of the 
courts to administer the law as they find it. It was error 
to admit the testimony of Casat, and the judgment must 
be reversed and the cause remanded for a new trial.


