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St. L., I. M. & S. Ry. Co. v. Fairbairn.

.

St. L., I. M. & S. Ry. Co. v. FAIRBAIRN.

1. RA1rRrRoaDS: Defective platform of station.

One who goes upon the platform at a station-house of a railroad from
curiosity, or for the transaction of business in no way conmnected
with the railroad company, is without remedy against the company
for any injury received from defects of the platform.

2. SaME: Same.

A stock owner, or a friend or agent for him, may rightfully go upon
the platform at a railway station to examine a notice of the killing
of stock by the trains, which the statute requires to be posted there,
and if in the exercise of ordinary care he is injured from a defect
in the platform which, could have been avoided by ordinary care of
the company to keep the platform in safe condition, he may recover
from the company for the injury.

APPEAL from Clark Circuit Court.
Hon. H. B. Stuarr, Judge. .

Dodge & Johnson, for appellant.
1. The liability of a common carrier in respect to the

condition of his premises, is neither greater nor less than
that of any other person to another who, by invitation or in-
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ducement, express or implied, has come upon his premises
for the purpose of transacting business; and the carrier is
only bound to exercise a reasonable degree of care for the
protection of its patrons.

But when strangers resort to the platforms and depots
of the carriers for their own convenience, or for the trans-
action of business in no way connected with the carrier,
they are there without legal right, and can only hold the
owner responsible for wanton or willful injury. Thomp-
son Carrier of Pass., pp. 104-5; 71 Iil., 500; 59 Pa. St.,
129; 29 Ohio St., 364. ,

So persons using the station or depot buildings by mere
permission or sufferance, cannot hold the Gompany re-
sponsible for injuries received by defects therein, although
ordinary care was not used in its construction. R. R. Co.
v. Bingham, 29 Ohio, 364. See, also, 36 Ark., 50; 1b., 376;
41 4b., 549; 46 1b., 535; 40 1b., 322; 45 ib., 250; 101 Pa.
St., 258.

The owner of property is under no legal obligation to
keep it in a safe condition for strangers having no busi-
ness there. 25 Mach., 1; 44 Ga., 251; 3 E. D. Smith, 366;
10 Allen, 385; 57 Me., 377; 78 Ind., 323 ; 86 Pa. St., T4;
120: Mass., 306; 48 Vi., 127. :

2. Plaintiff was guilty of contributory negligence in
going upon the platform at the time he did, and where he
had no business or right to be.

Crawford & Crawford, for appellee.

Plaintiff was lawfully upon the platform, and had a
right to go there for the purpose of reading the notice of
stock killed. He was not a trespasser, and being injured
through the negligence of the company, is entitled to re-
cover. Deering on Negligence, sec. 16.
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1. RAILROADS: Liability for defective platforms.

Cooxrirr, C. J. The appellee was injured by stepping
into a cavaity caused by a rotten plank in the appellant’s
platform at Bierne station. The jury found the issues in
his favor, and the question whether the appellee was law-
fully on the platform at the time he was injured is the
only properly left for our consideration. If he was
there merely from ecuriosity, or for his own convenience
for the transaction of business in no way connected with
the railroad company, no relation existed between him
and the company which imposed upon the latter the duty
of exercising even ordinary care in maintaining a safe plat-
form for his use, and it i not liable for his injury. Thomp-
son Carriers, p. 105, sec. 2; P., F. W. & C. Ry. v. Bingham,
29 Ohio St., 364 ; Qullis v. Penn. Ry., 59 Penn., 129; Kan-
sas City Ry. v. Kirksey, ante. p.

2. SAME,

But the company is bound to use ordinary care to keep
its platforms in a safe condition for the benefit of those
who have the legal right to go upon them. The public
duties and obligations of a railroad confer upon the public
the right to enter upon its premises for the purpose of
making such obligations available. There is an implied
promise on the part of the company that these obligations
will be discharged, and this promise is an inducement, an
invitation to those who may wish to derive a benefit there-
from, to enter upon the premises for the purpose, and
when they do so the company owes them the duty of
having its premises in such condition that a person in the
exercise of ordinary care can transact his business without
injury.

In fixing the railway’s obligations the statute requires
that they sahll post upon the nearest station-house a notice
of the killing of stock by their trains, and imposes a pen-
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alty to be recovered by the owner for its mon-observance.
This is for the benefit of the stockholder. If his cow is
missing and he is informed that an animal has been killed
upon the railroad track, he can get a description of .it,
with the time and place of the killing, from the notice the
company is required to post, and is thus facilitated in
making his claim for compensation. It is necessary that
he should go upon the platform at the station for this
purpose, and he has therefore the legal right to do so.
Without this right the notice would be useless and would
not have been required.

In the case before us a cow had been killed on appel-
lant’s track. The owner was apprised of- the fact and
desired to examine the notice, which he knew was posted
at the station, in order to get more accurate information.
He was illiterate and unable to read. He procured the
" plaintiff to go with him to read the notice for him. The
notice was posted on the wall of the station-house, and ‘the
plaintiff was compelled to mount a box to read it. When
he stepped off the box his foot went through a hole in a
decayed plank in the platform and he was injured. If the
stock owner had been injured while properly exercising his
right to examine the notice, through the want of ordinary
_care on the company’s part, we think it clear that he
could recover. He was there through the inducement or
upon the invitation of the company implied from posting
the notice for his information, and was entitled to safe
access to his place of business. 2Woods Ry., sec. 310;
Carlton v. Francomia, 1 & S. Co., 99 Mass.,, 216. = This
right of protection extends to all persons ‘“who have right-
ful occasion to use” the platform, as was said by Apple-
ton, C. J., wm Tobin v. B. R., 59 Me., 183. This was the
case of a hackman engaged in carrying passengers to the
railroad depot. See, too, Wendell vy Baxter, 12 Gray, 194.

No distinction can be drawn between the plaintiff and
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the stock owner in the right to go upon the platfgorm to
examine the notice. What the latter had the right to
. do himself he had the power to authorize another to do
for him. An employe who goes upon a company’s prem-
ises to receive his master’s freight enjoys the same right
of protection that the master does (I. W. & W. Ey. Co. .
Grush, 67 Ill., 262), and for the same reason that the
plaintiff here should be protected, viz.: becanse he is
clothed with his principal’s right to enter the premises to
transact his business; and the rule applies to one who goes
upon the company’s premises to aid a friend who is to de-
part or arrive by its trains. Gillis v. Ry., supra; McKone
v. Mich. Cent. Ry., 51 Mich., 601. '

But it is said the plaintiff was guilty of contributory
negligence in entering upon the platform at the hour se-
lected. It was dusk, neither daylight nor dark. We can-
not declare as a conclusion of law that this, per se, was
negligence. The question was fairly submitted to the
jury under proper instructions to determine whether the
plaintiff’s conduct contributed to his injury, and they
have resolved the question in his favor. The charge was
as favorable to the company as it could demand, and the
facts proved were sufficient to warrant the jury in finding
that the plaintiff was free from negligence and that the
defendant was not.

Affirm.




