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STATUTE OF LIMITATION: Suit against edministrator. Infancy.
When the distributee of an estate dies in infancy the statute of limita-
tions to an action to vacate the administrator’s settlement does not
begin to run in the lifetime of the infant, nor after his death, until
the appointment of an administrator upon his estate. Nor can laches
imputed in a case where no one in existence is capable of suing.

ADMINISTRATORS : Vacating their settlements for fraud.

Payments by an administrator for useful and necessary services to an
infant heir to his intestate are not allowable in his settlements as
claims against the estate, and are not good against creditors; but the
heir for whom they were made cannot assail the settlement for fraud
in taking eredit for such payments. °

SaME: Fraud in obtaining illegal allowences.

Tt is a fraud for an administrator to obtain an allowance to himself
for the whole amount of a claim assigned to him by a former ad-
ministrator of the deceased without deducting the amount his assig-
nor is indebted to the estate. He should set off one debt against the
other, and take the allowance for the difference.

SAME: Fraud in payment of taxes.

Tt is no fraud for an administrator to obtain credit in his settlement for

taxes actually paid by him without an order from the probate court.
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APPEAL from Drew Cireunit Court, in Chancery.
Hon. J. M. Braprey, Judge.

Harrison & Harrison, for appellant.

The suit is stale and is barred by limitation. On the
marriage of Georgiana Trantham her husband became
entitled to all her personal property, and might have sued
at once. This suit was not brought for fourteen years
after the confirmation of the account and making of the
settlement. Courts of equtiy refuse to lend their aid to
enforce stale demands. 1 Story Hq., sec. 529; 2 ib., sec.
520, and note ; Story Eq. PL., 156, a; 35 Ark., 137; 39 b.,
158; 42 ib., 491.

Though “fraud” and ‘“fraudulent” are repeated in the
complaint, not a single averment in it amounts to a charge
of fraud. It is not pretended that the claims allowed
after two years from the date of Hlarris’ letters were not
just demands against the estate. The statute of non-clawm
was suspended during the war and at the time. 28 Ark.,
115; 24 ib., 487; 83 ib., 651; 4b., 470.

Fraud is never presumed, and when an act does not nec-
essarily import fraud, and may as well have occurred from
a good as a bad motive, franud will not be inferred. 9 Ark.,
482; 14 b., 863 ; 17 4b., 151; 33 sb., 727. Strong grounds
of suspicion are not sufficient. 11 Ark., 378. The facts
and circumstances constituting the fraud must be stated
with distinctness and precision. 14 Ark., 363; 23 ib., 444;
35 1b., 558; 38 2b., 427; Story Hq. PlL., sccs. 23, 240, 252 ;
Green’s Pl. and Pr., secs. 296, 301.

The items for shoces and the medical bill of Dr. Pool
for the children were not, stricti juris, demands against the
estate, but were not fraudulent. Equity will not open a
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settlement for such humane expenditures as these. 35
Ark., 137, '

The item for taxes was proper, and no allowance was
necessary nor affidavit required.

Appellant had the right when he did to take the assign-
ment of the Harris claim. e was not then administrator.
The allegation that Harris was indebted to the estate is
proved to be untrue by the probate court records and
Harris’ deposition. :

The judgments and orders of the probate court cannot
be collaterally attacked for mere errors or irregularities.
19 Ark., 499; 6 Eng., 519; 8 Ark., 270; 12 4b., 84; 13 b.,
507; 14 4b., 122; 20 4b:, 527; 25 4b., 52; 31 4b., 83; 35 4b.,
205.

Mere illegal allowances, not obtained by misrepresenta-
tion or deception upon the court, are mo grounds for im-
peaching or setting aside a settlement in equity. 84 Ark.,
63; 36 ib., 383.

The restating of the account should not have been re-
ferred to a master, but the probate court should have
been directed to restate and correct the account in ac-
cordance with the findings of the Chancéllor. Const., art.
T, sec. 34; 33 Ark., 727.

Wells & Williamson, for appellee.

Georgiana Trantham, being a minor at the time her
right of action accrned, and dying before the disability of
minority was removed, the statute did not begin to run
until an administration was had on her estate. Mansf.
Dig., sec. 4489; 42 Ark., 491; 33 ib., 141; ib., 155 ; 38 ib.,
243; 31 4b., 364; Angell on Lim., 6th Ed., p. 207, nole 4,
and p. 491; Wood on Lim., 475-9.

The appellant failed to charge himself with interest on
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the amount for which the land sold. This is good cause
for reopening the settlement. 20 Ark., 526.

The credits for claims of Petty and Morgan were never
allowed by the administrator or the probate court. Sec.
111, Mansf. Dig.; 13 Ark., 558; 33 b., 474.

The Harris claims were subject to charges. A part
were never sworn to. Sec. 102, Mansf. Dig. A part were
expenses of administration incurred by a former adminis-
trator, who was indebted to the estate at the time, which
Sorrels must have known. A part were made after the
death of England and were not demands against his
estate, ete., etc. Nor were these claims allowed and classed
against the estate, or ordered paid.

The Chancellor did not err in ordering the master to
calenlate inferest at six per cent., with annmal rests. 38
Ark., 494. -

This case comes within Story Eq., Jur., sec. 5231, and the
Chancellor confined himself to the rule in 88 Ark., T27.

Syrrre, J. The object of this bill was to reopen the ac-
count of Sorrels, as administrator of England, for false
and fraudulent credits therein taken, which were particu-
larly specified, and for a further accounting. The answer
denied specifically the various charges of fraud. But at
the hearing the court found that all of thé disbursements,
with which the administrator had been credited in the pro-
bate court, except some trifling sums paid to officers of
the court, had been improperly obtained. It therefore set
aside the settlement account and referred it to a master to
restate the same, excluding the objectionable items and
charging the administrator with lawful interest upon
whatever balance might be found in his hands, with an-
nual rests. :
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1. STATUTE OF LIMITATIONS: Aclions against administrator.
Infancy.

The bill was filed by the personal representative of the
last surviving heir and distributee of England. And it is
suggested that, as near fourteen years had elapsed from
the confirmation of Sorrels’ account before the suit was
begun, the demand is stale and barred by lapse of time.
But Georgiana England, the said heir and distributee,
was an infant when the administrator settled his accounts,
and, in fact, died in infancy in the year 1873; and admin-
istration was not granted upon her estate until in 1883;
and the present bill was filed in the following year. So
that the statute of limitations never began to run in her
lifetime, nor until there was an administrator upon her
estate. Nor, can laches be imputed in a case where no
one in existence is capable of suing. Mansf. Dig., secc.
4489 ;5 Hanf. v. Whattington, 42 Ark., 491, and cases cited.

It is, indeed, contended that, upon the marriage of the
said Georgiana in 1871, all her personal property became
vested in her husband, and he could have sued. immediately.
But by section 6, of article 11, constitution of 1868,
her inheritance , and distributive share in her father’s
estate was her separate property.

2. ADMINISTRATION: Allowances to administrator for support of infant heir,

One of the credits which the probate court had allowed
to Sorrels, but which the circuit court rejected, was a bill
of $74.43 for medical services rendered to one of England’s
daughters in her last illness. This was after England’s
death; and the ground of rejection was that the demand
had never been allowed nor ordered to’be paid by the pro-
_ bate court. Properly, it was not a claim against the es-
tate, nor a part of the expenses of administering it. But
the child had no guardian, nor any other estate, except
that in course of administration, out of which to pay for
these useful and necessary services. The only risk which
an administrator takes under sunch circumstances is the
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solvency of the estate; for such payments are not good as
against creditors. But there was no fraud in the matter,
and a court of equity will never, at the instance of heirs,
open an account for such expenditures. The claim was not
such a one as was required to be presented to the probate
court for allowance and classification, having accrued after
the death of the intestate. Nor was a previous order of
court for its payment necessary. The probate court after-
wards sanctioned such payment by allowing ‘Le adminis-
trator credit therefor. Yarborough v. Ward, 34 Ark., 205;
Martin v. Campbell, 35 1b., 137; Bamford v. Grimes, 17 1b.,
567.

3. SAME: TFraud in obtaining illegal allowances,

A second item of credit rejected in toto by the circuit
court, was the sum of $500 retained by the administrator
in payment of certain claims which had been transferred
to him by one Harris. England died in the year 1860, and
Harris had been the first administrator of his estate, Sor-
rels being one of the sureties upon his administration
bond. Harris had sold personal property belonging to the
estate, of the value of $138.05, as shown by his sales bill
returned into court, and had mnever accounted for the pro-
ceeds; nor has he atteinpted to give any such acconnt in this
suit, although he was sworn as a witness in hehalf of the
defendant. He had, howecver, paid certain expenses of ad-
ministration and bills for England’s children; and held in
his own right and by assicnment of other creditors, cer-
tain claims against his intestate’s estate, the whole amount-
ing to $258. He now, in 1863, abandoned the administra-
tion, or rather he made an arrangement with: Sorrels to
take charge of the estaiz. And as he was a debtor to Sox-
rels, he gave him in payment these claims which had not
vet been passed on by the probate court, but which were
anthenticated by Harris’ affidavit as to their justness and
‘non-payment. Sorrels, after he succeeded to the adminis-
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tration, indorsaed his allowance upon the claims. and they
were, without other evidence, allowed in a lump by the
probate court. It is for the principal and interest of these
claims, that Sorrels claimed and received credit for $500.

Now, to the extent that Harris was indebted to the es-
tate, the allowance and payment of these claims without
deduction operated as a constructive fraud upon the rights
of those interested in the estate. Sorrels, as the surety of
Harris, and his successor in the administration, was charge-
able with a knowledge of the facts, because an inspection
of the probate records relating to this estate, would have
disclosed them. Nor could Harris transfer to him a greater
interest than he himself had, which was to have the claims
paid, less his own indebtedness to the estate. And it was
the duty of Sorrels to protect the estate by enforeing
the right of set-off against himself as assignee of the
claims. He is entitled to retain only the excess of the
claims over Harris’ indebtedness to trust.

The remaining item of credit in dispute (taxes, $7 .50) was
‘rejected by the cirenit court because it was paid without
an order of court, and was not accompanied by a voucher.
This is no sufficient evidence of fraudulent conduct, upon
which to falsify an administrator’s account. The estate
owner two hundred acres of land, the taxes upon which
1t was necessary to keep down. The probate court was
satisfied they had been paid. ,

As the assets of this estate have all been converted into
money, and all debts have been paid, and there is no mne-
cessity for further proceedings in the administration, noth-
Ing remaining to be done except to fix the Liability of the
administrator and the rights of the representative of the
distributee, a court of chancery will retain the cause for
final judgment, instead of certifying its conclusions and
corrections down to the probate court. Reinhardt v. Gar-
trell, 33 Ark., 7217.
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The decree of the Drew cireuit court is reversed, and a
decree will be entered here against the defendant for the
balane due the estate upon his account as restated upon
the basis indicated.

SUPPLEMENTAL OPINION ON MOTION TO MODIFY DECREE.

Sorrels’ account as administrator was confirmed in the
year 1870. A cause of action then arose to the distributees
of England’s estate to impeach it for frand. The sole dis-
tributee was a minor, who died in 1873, still in her mi-
nority. The statute never began to run against her in her
lifetime. Mansf. Dig., sec. 4489; Vaughan v. Parr, 20
Ark., 600 ; Drennen v. Walker, 21 b., 539 ; Brinkley v. Wil-
lis, 22 1b., 1; Jones v. Freed, 42 ib., 357.

But counsel for Sorrels say that her death set the statute
in motion and that the suit was barred, not having been
instituted within eight years thereafter. But there was
no administration upon her estate until in the year 1883.

The case of Hanf v. Whittington, 42 Ark., 491, did not
introduce a mew rule in this state, but was merely a reit-
eration and application of the principle announced in Mec-
Custian v. Ramey, 83 Ark., 141, and Word v. West, 38 <b.,
243. That principle is, that when an action accrues to the
estate of a deceased person the statute of limitations does
not begin to run until the qualification of a personal rep-
resentative. This is understood to be the general rule
everywhere. Angell on Lam., 6th Ed., ch. T, and cases cited ;
Wood on Lim., sec. 117, and cases cited ; Goodhue v. Barn-
well, Ricc’s Eq. Rep., 198, 238 (S. C.) _

Thus in Murray v. East Indie Co., 5 Barn & Ald., 304
(7T E. C. L., 66), which was an action by an administrator
upon a bill of exchange, payable to the testator, but ac-
cepted after his death, and where the bill had matured
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more than six years before the commencement of the ac-
tion, but the grant of administration was less than six
years before, it was ruled that the limitation ran from the
date of the letters of administration, and not from the ma-
turity of the bill, it being considered that mno cause of
action could be said to exist until there was a party com-
petent to sue. Compare Benjamin v. DeGroot, 1 Denio,
151; Davis v. Garr, 2 Selden, 124. o

Lytle v. State, 17 Ark. 608, 661, stands upon a different
ground. That was a suit by heirs for the recovery of
lands. The limitation of such suits was then ten years;
and 1t ran, in favor of the adverse holder, against all per-
sons, except that persons laboring under disabilities were
allowed five years after removal of their disabilities within
which to sue. The cause of action accrued to the plaintiffs,
all of whom were infants, in 1834. One of these heirs died
in 1840, being still an infant. And it was held that those
claiming under him were barred at the expiration of five
years from his death. But observe, the statute had begun
to run against the infant while yet alive. It was not
suspended, as it is in other cases; but the infant was only
given the privilege of suing for his land within five years
after reaching his majority. Both the Revised Statutes of
1838, preseribing the limitation in actions to fecover realty,
and the act of January 4, 1851, make this distinction.
Chandler v. Neighbors, 44 Ark., 479.

If the infant died, the right of action went to his heirs,
and they must sue within the time privileged, without re-
gard to the fact whether they themselves were under
any disability. For cumulative disabilities are forbidden.
The death of the infant had the same effect to put the
statute in motion as his arrival at full age. For he must
have left heirs, to whom his right would descend, and there
would be in existence parties capable of suing. But not
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so of a right of action which could only be prosecuted by
a personal representative.

Again. Tt is insisted that Georgiana’s distributive share
in her father’s estate became, upon her marriage, vested in
her husband, who could have brought his action at once;
that the constitution of 1868 had no affect on the marital
rights of the husband, as it only provided that the property
of the female should remain her separate estate so long as
she might choose; and now that she was dead, no one could
make that election for her. If it be conceded that the case
is not affected by the constitution of 1868, yet the conclu-
sion that is contended for does not follow. Whatever may be
the rule elsewhere; yet even before the adoption of that in-
strument, marriage did not operate in this state to transfer
to the hushand the wife’s personal property as an absolute
gift. The gift was subject to the condition of a reduction
into possession during coverture. And if the wife died
before the husband had recovered it, it descended to her
next of kin, and not to him. It was, of course, subject to
the payment of her debts, contracted dum sola; and if it
consisted of choses in action, an administrator was neces-
sary to recover them. But the husband, if he administered,
could not retain the property for his own benefit. After
payment of her debts the surplus went to her kindred, to
all of whom the husband was postponed. Cox v. Morrow,
14 Ark., 603, 616 ; Carter v. Cantrell, 16 4b., 154.



