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Davis, as CoLLEcTOR, v. (GAINES.

1. Taxes: Uniformity.

An act of the legislature which levies a tax for a local benefit upon
part of the lands to be benefited to the exclusion of others of the
same class, violates the constitutional requirement of equality and
uniformity, and avoids the levy upon the exempted lands.

2. SaME: Same.

A provision in an act of the legislature for levying taxes for a local
benefit, that citizens who had previously contributed money for the
same purpose should be reimbursed by giving them a credit upon
their future taxes for the sum so contributed, is in the nature of an
exemption. It creates an obligation where none existed before, and
decrees payment by sequestering the property of others, and is void.
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3. LEGISLATURE: Special legislation.

The provision in the constitution that “in all cases where a general
law can be made applicable no special law shall be enacted,” is
merely cautionary to the legislature; and except in the cases
enumerated in the constitution, the legislature is the sole judge
whether provision by a general law is possible.

4, SaME: Notice of special legislation.

The constitution requires that before any local or special bill shall be
passed, evidence of the publication of notice of the intention to
introduce it shall be exhibited to the legislature. But if that body
choose to disregard it and pass the bill without the notice, no issue
upon the subject of notice can be raised in the courts.

5. LEVEE INSPECTORS: Assessment of levee taxes.

There is nothing in the constitution to prohibit the legislature from
authorizing a board of levee inspectors of a levee: district to deter-
mine the rate of taxation, as well as what lands are subject to the
tax, for the reclamation or protection of the lands in the district
"from inundation.

APPEAL from Chicot Cireuit Conrt, in Chancery.
Hon. J. M. Braprey, Judge.

John G. B. Stmms and D. H. Reynolds, for appellant.

The questions in this case depend upon the constitution-
ality of the act of March 20, 1883, to provide for building
and repairing levees in Chicot county. This act was
framed on the model of the act of 1857, the constitution-
ality of which was sustained in 21 Ark., 40, and 4b., 60.

Section 19 of the act gives all parties a day in court to
be heard, and though after payment, yet in ample time.
Welty on Assessments, sec. 250, and note 8; 21 Fed. Rep.
99; 100 N. Y., 585-9; Cooley on Tax., 449, 450. Giving
the taxpayer a day to object is merely a grace; if such day
is not given it is not a matter of which he can complain;
the courts could not grant him any relief as against the
decision of the legislature. 100 N. Y., 589.
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By section 15 the taxpayer is given a day to be heard
before the levy of any taxes that may be levied by the
board after the year 1882. ‘

The provision as to notice before passage of special
acts was intended to govern and control the legislature,
and cannot be inquired into by the courts.

If the legislature had authority to pass the act under
consideration, and to determine that the lands benefited
by the levees to be built should bear the burden of the
tax or assessment, and did, itself, determine what lands
were so benefited—as we have seen from the authorities
cited it did have—then the allegations of the complaint, or
facts sought to be brought forward thereby, about the lands
of the plaintiff not being benefited, and that other lands
were improperly exempted, and that lands not alluvial
were taxed, etc., are not well pleaded, and are not admitted
by the demurrer.

And the same may be said of each and every of the
six specified "grounds of unconstitutionality named in the
complaint. For if the legislature might pass such an act,
then it had a right to determine for itself all these matters,
and its decision is not the subject of review by the courts.
The Supreme Court of New York, in Spencer v. Merchant,
100 N. Y., 589, says: “The question of special benefit,
and the property to which it extends, is of mnecessity a
question of fact, and when the legislature determines it in
a case within its general power, its decision must of course
be final.”

The power of the legislature to pass this act of 1883
certainly exists under the constitution, unless there is
some express or implied prohibition therein. The consti-
tution of the state merely regulates or limits the power of
the legislature. The power of the legislature would be as
unlimited as that of the British parliament but for the
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limitations in the constitutions of the state and of the
United States. Then, as the limitation on taxation applies
to general taxation for public purposes only, and not to
local assessments, we may well ask what provision or pro-
hibition of the constitution of this stute has been violated
in this act of March 20, 18831

Then we are narrowed down, as it were, to this ques-
tion: May the legislature authorize the building or re-
pairing of levees to protect or reclaim from overflow
the swamp lands in Chicot county or elsewhere in the
state, and authorize the levy of a tax or assessment upon
the assessed value of the lands protected or benefited by
such levees, to raise funds for building and repairing such
levees ? _

The authorities maintain the affirmative of this ques-
tion, some placing it on the state’s right of eminent
domain, and others placing it under the police power of
the state; but all agreeing that the right exists, and that its
exercise is not denied by reason of any limit fixed in the
constitution on the power of taxation for gemeral public
purposes, as it does not fall within that provision.
Cooley’s Const. Limitation, 4th Ed., 620, 621, 634-6, and
notes ; Coolev on Tazation, 416, 418, 427, 429, 430, 401,
402, 435, 436, 447, 448, 449, 450, 454, and note; Welty on
Assessments, secs. 250, 297, 330, 348, 382; 4 Dillon, 216;
21 Fed. Rep., 99: 100 N. Y., 585; 21 Ark., 40, 60.

W. B. Street, for appelice.

First—The act is without authority of law and void, be-
cause the act was approved March 20, 1883. and the tax
for 1882 was entered upon the tax lists and extended by
the clerk in March, 1883, before the act became a law.

“The general assembly may delegate the taxing power
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to subordinate corporations, to the extent of providing for
their existence and well being, but no further.” (Bl of
Rights, sec. 23.) By the imposition of this tax the legisla-
ture proceeded without due process of law (Sec. 8, Bull of
Rights), and thereby deprived the tax-payers of said county
of their day in court, of their right to be heard, and to de-
termine “‘all questions as to whether or mot any given
tract of land is legally taxable for levec purposes under the
provisions of the ac¢ itself.” (See section 15 of said act.)

The proviso to section 14 of said act, excepting and ex-
empting certain lands from said tax of 1882, is in violation
of sec. 6, art. 16, constitution 1874.

The constitution inhibits the legislature from exempting
other real property from taxation than that enumerated.
The rule of uniformity in taxation requires uniformity in
the rate of taxation, and in the mode of assessment there
must be an equality of burden, and this applies to subordi-
nate and local taxation. [letcher v. Oliver, 25 Ark., 289.

The legislature may suspend the operation of the general
laws, but not for individual cases or particular localities.
Cooley Const. Lim., 2d Bd., 390 and 392, and note 3.

The exemption laws cannot be varied for particular
cases or localities. 18 Wis., 238 and 244; L. R. & 1. R.
R. Co. v. R. W. Worthen, Collector, 46 Ark., 312.

The proviso to section 14 of said act is therefore void,
and the tax imposed by the legislature for 1882 is without
authority of law.

Second—=Said act is unconstitutional and inoperative.
Assessors are officers of the law, and must obey the law;
that a valid assessment is a prerequisite to all taxation will
not be controverted. This is the citizen’s only security
against an unequal'tax. This act makes no provision for
assessment. The proposition that before property can be
subject to taxation there must be an assessment, under a
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law passed by the legislature, and by a tribunal or officer
clothed with power to make such assessment, will not be
denied. No tax shall be levied except in pursnance of
law. Art. 16, sec. 11, Const. : :

The act in question makes no provision for an assess-
ment—confers the power of assessment upon no tribumal
or officer, and designates no mode or manner, and pre-
seribes no rule by which a just and equal taxation for levee
purposes may be made; whether an ad walorem tax, or a
tax in proportion to benefits that may be derived from the
levees, is left in doubt. The fourteenth section reads:.
“There shall be levied and collected in said county, on all
alluvial lands therein, that now are or would be benefited
by levees, a levee tax not exceeding 2 per centum on the
assessed value thereof.” Now, how is this assessment to
be made equal and uniform? Some of the lands in the
county of Chicot may not be alluvial and may not be ben-
efited by levees. If they are benefited by levees, some no
doubt are much more benefited than others; hence, under
the above clause, the valuation must be in proportion to the
benefit. TLands not alluvial and above overflow, a long
distance from the river front, may be indirectly benefited
and subject to the tax, as held in Mc¢Dermott v. Mathews,
21 Ark., 60. _

It will not be contended that such lands should be taxed
by the same rule as lands directly benefited and made val-
uable by the levee system. The legislature cannot be pre-
sumed to have made the general assessment roll of the
county applicable to this tax, in the absence of an express
enactment, because the lands above overflow and but indi-
rectly benefited by the levee system are more valuable than
front lands without levees, and are for general purposes as-
sessed at their true value (ad wvalorem), which is much high-
er than lands which lie on or near the river front and would

’
L
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be protected by levees, and made valuable by a complete
levee system. If, then, the legislature intended the rule
of valuation to be in proportion to the benefit, no provision
is made for such assessment in the act. If, on the other
hand, the legislature intended that the assessment for gen-
eral purposes should be the rule, the act is inoperative and
cannot be enforced.

Section 16 of said act reads: “The taxes, when levied,
shall constitute a lien and shall be collected, and payment
enforced, in the same manner as taxes for state and county
_purposes.”  This act is hut a shadow——without the sub-
stance—of the act for levee purposes, approved January 7,
1857, which contains all the requisities of a law granting
the power to tax for local purposes, the assessment, levy
and collection, including the forfeiture for delinquent
lands, and the power lodged in the proper tribunals and
officers to execute the law, which was held constitutional
in Mc. Gehee v. Mathis, 21 Ark., 45. It is the duty of the
legislature to preseribe the rules on which taxation is to
be apportioned.

In the delegation of powers to tax, by the legislature,
nothing is left to intendment or -implication. The word
“lien,” in section 16, can have no effect unless there exists
a debt, or an obligation in favor of some one authorized to
hold a lien. The state nor county can have a lien, because
all taxes for general purposes are paid, as alleged by the
complaint, and admitted by the demurrer. Suppose eciti-
zen “A” is delinquent for levee purposes, how will pay-
ment be enforced? Certainly not in the “same manner as
taxes for state and county purposes.” His lands are offered
for sale. No bidders. Now, who receives the forfeiture
of these lands? Not the state; because all taxes, except
levee taxes, are paid. Not the levee board; because no
such forfeiture is authorized—neither by the general law,

’
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nor by this act; therefore, the collection of this tax can-
not be enforced in the same manner as taxes for state and
county purposes, and this act is inoperative and cannot be
enforced.

“No local or special bill shall be passed, unless notice of
the intention to apply therefor shall have been published,”
ete. (Const., sec. 26, art. 5.) The complaint alleges that
no notice was given, and the demurrer admits it. This
act is not only for the purpose of building levees, but also
for the purpose of collecting a special local tax, and ex-
empts part of the district from taxation.

Syarr, J. The complaint of George T. Gaines states in
substance, that he owned certain lands in Chicot county,
valued for taxation in 1882 at $10,578, on which had, for
that year, been levied state and county taxes amounting
to $312.55, which were paid by him. That after these
taxes had been levied and extended on the tax-books, the
clerk, under the act of the general assembly of the state
of Arkansas, entitled “an act to provide for building and
repairing levees in Chicot county,” approved March 20, .
1883, added a tax of 1 per cent on said lands,.and extended
the same on the tax-books, and defendant, Davies, as col-
lector, was trying to enforce the collection thereof, and
had advertised the lands for sale on June 11, 1883, for such
illegal tax. He denies that the clerk had authority to ex-
tend such tax on the tax-books of 1882 under the act, and
that if he had, he denies that his lands were subject to
such tax, because, he says, they were not benefited by the
levees to pay for which said tax was levied. And denies
that any lands -were subject to levee tax in 1860 except
those benefited by levees; and yet the act of March 20,
1883, authorizes a levee tax, and exempts townships 18 and
19, south, range 1 and 2 west, because no levee work was done
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in front of them, and they had received mo benefit from
the work done; and charges that these townships were as
much or more benefited than his lands, and he is taxed
and they are exempted, thus making the tax umequal and
illegal, because the constitution provides that all taxafion
shall be equal, and the last proviso of section 14, of said
act, levied a levee tax for 1882, on all the lands in said
county subject to levee tax in 1860, and the lands in these
townships were subject to such tax in 1860. And charges
that the whole of said act of March 20, 1883, is unconsti-
tutional and void, hecause:

1. “A large amount of the lands on which said tax is
imposed is not alluvial, and the owners thereof are denied
a voice in the election of levee inspectors, and in imposing
such tax.

2. “It creates offices and appoints officers mot anthor-
ized by the constitution, and in which the people have had
no voice.

3. “It imposes a tax without constitutional authority,
and without the will of the people.

4. “Imposing the tax for 1882 was special legislation,
and no notice of the intended application for the same was
given.

5. “The act seeks to exempt one part of the commu-
nity from taxation, and imposes a tax upon another part of
the same community equally meritorious.

6. “Said act is inconsistent and irreconcilable.’

And that as said tax was levied by the legislature, he
had no chance of appeal, and is without remedy at law,
and so seeks chancery. That all the levee tax-payers of
Chicot county have a common interest with him, and he
sues for himself, and for such of them as wish to avail
themselves of the suit. And prays for a restraining order
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to enjoin the attempt to collect said tax, and to enjoin the
sale for said tax.

A preliminary injunction was granted upon bond filed,
and the same was served upon the collector. An amend-
ment of the complaint was afterwards filed, stating that
defendant had, after the order of injunction was served
on him, advertised and sold the lands of plaintiff and
others for said tax, and in contempt of the court, and re-
ferring to the records of the county court, and prayed to
have the sale annulled and set aside.

To this complaint a general demurrer was interposed.
The court overruled the demurrer, and defendant electing
to stand on his demurrer, the court deereed that the said
levee tax for 1882 be perpetually enjoined; and that the
sale of lands made by defendant on June 11, 1883, be set
aside and held for naught, and that plaintiff recover of de-
fendant all his costs, to which ruling the defendant
excepted and appealed to this court.

Our constitution recognizes the right of the citizen to
institute suit in behalf of himself, and all others interested,
for protection against the enforcement of any and all ille-
gal exactions. Art. 15, sec. 183. ‘ .

The act of March 20, 1883, provides for laying off the
territory of Chicot county into levee distriets, and appoints
levee inspectors, who are to serve until the next general
election; at which time and at each subsequent election
they are to be elected, one for each district. The most
material portions of the éct, so far as concérns the present
litigation, are the following:

“Section 14. There shall be levied and collected in said
county annually, on all alluvial lands therein, that now are
or would be benefited by levees, and which now are, or
shall become taxable for state revenue, a levee tax not ex-
ceeding 2 per centum on the assessed value thereof; pro-
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- vided, that there is hereby levied on all such lands in said
county, except the lands in township 18 south, 1 west;
18 south, 2 west; 19 south, 1 west; and 19 south, 2 west,
for the year 1882, a tax of 1 per centum on the assessed
value thereof, for state and county purposes, which levy
or tax shall be by the clerk of said county extended with-
out delay upon the tax-books of said county, and collected by
the collector thereof along with the state and county
taxes for the year 1882; provided further, that for the
year 1882, and until otherwise directed by the board of -
inspectors, levee taxes shall be levied upon and collected
from all the lands which are now in said county that were
subject to levee tax in 1860. _

“Section 15. It shall be the duty of the board of in-
spectors, at the regular October meeting, to fix and de-
termine the rate or per centage of tax necessary to be
levied for the year then current, which rate or per centage
shall be certified to the county court of said county, which
shall proceed to levy the rate per cent so certified, at the
time and in the manner other taxes are levied; and the
same shall be by the clerk of the county extended upon
the tax-books of the county, in a separate column to be
provided for that purpose. Said- board shall have the
power, and it is hereby made its duty at its meeting in
October, to hear and determine all questions as to whether
or not any given tract of land is legally taxable for levee
purposes under the provisions of this act, and all correc-
tions or changes made in the list of lands subject to such
tax shall be certified to the county court at the time the
rate is certified.

“Section 16. The taxes when levied shall constitute a
lien, and shall be collected, and payment thereof enforced
in the same manner as taxes for state and county pur-
poses; provided, that said taxes shall be payable only in
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lawful money of the United States; provided further, that
all persons who are liable for payment of taxes herein
ptovided, who have, since the 1st of October, 1882, con-
tributed money for levee work being done, or recently
completed in said county, or who shall contribute money
for such purpose, and shall hold the receipt of the com-
mittee appointed by the citizens of the county to look
after its levee intevests, or of the board of inspectors
hereby created, for such voluntary contributions shall be
allowed credit on their levee tax for such sum so contribu-
ted, from year to year, until the whole of such contribu-
tion shall be absorbed by taxes levied on the property of
contributors. ‘

“Section 19. If in adjusting and correcting the list of
lands subject to levee tax, it shall be found that taxes
have been coliected from lands not subject to such tax, the
board of inspectors shall cause such tax to be refunded.”

It will be observed that the act imposes a tax directly
upon the alluvial lands of the county that were subject to
overflow, for the preceding year of 1882, and for future
years delegates the power of taxing, and of determining
whether any given tract of land is legally taxable for
levee purposes, to a board of inspectors. It is with this
direct tax laid by the legislature, that we have more imme-
diately to deal; although the general features of the act,
affecting its constitutionality, may incidently come under
discussion. ‘

We pass over the circumstance that a tax is levied for a
past year. The time for paying the taxes for 1882 did not
expire until April 10, 1883, and doubtless the legislature
might, at any time before the expiration of that period,
if not otherwise prohibited, levy a tax to be collected along
with other ammual taxes, upon the basis of the assessment
already made. Dut the direct levy of this tax by the leg-
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islature is perhaps open to the just criticism, that it de-
prives the tax-payer of the right and opportunity to be
heard, and of the privilege of showing that his land is not
rightfully included within the taxing district. We do mnot
regard the provision in the nineteenth section for refund-
ing taxes erroneously collected, as an adequate remedy
under the circumstances. For, perchance, the owner might
be unable to pay. In that event his land might be sold
and his title be clouded when he was in no actual default.
Here the plaintiff only alleged that his lands would not
be benefited by the proposed levees. Now, of course,
local assessments for the improvement of property can be
justified only upon the idea of benefits. But a very large
discretion must of necessity reside in the legislature, or in
the agents it selects, for ascertaining and defining the
boundaries of the improvement distriet. The listing of
the plaintiff’s lands for levee taxation raises the presump-
tion that they are such as would be benefited by the con-
struction of levees. And to rebut this presumption, he
should have alleged either that they were not included in
the district established by the aect, or that they did not
belong to the class of alluvial lands subject to overflow.

1. TAXES: Uniformity,

There is, however, one objection to this legislative levy,
which is, in our opinion, fatal to its validity. It exempts
for the year 1882 four townships of land, not because they
do not belong to the class upon which the burden is im-
posed—ifor they are to be subjected to the tax after that
year—but because, according to the allegations of the com-
plaint, which the demurrer confesses, no levee work had
been done -on their river front prior to the passage of the
act. Such a provision violates the constitutional require-
ments of equality and uniformity—requirements which
have the same application to special assessments for the
improvement of property that they have to other kinds of
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taxation. To omit a part of the lands benefited is to in-
crease the burden of the others, and thus to defeat the
rule of apportionment. Fletcher v. Oliver, 25 Ark., 289;
Peay v. Little Rock, 32 Ark., 31; Monticello v. Banks, ante. ;
Welty on Assessments, sec. 340, and cases cited; Cooley on
Tazation, 2d Ed., 644, and cases cited in note 2. _

As Reprierp, J., says, in Allen v. Drew, 44 Vi., 186, a
“tax for a local benefit should be distributed among, and
imposed tpon, all equally, standing in like relation.

2. SAME:

And this brings us to the consideration of the last pro-
viso of the sixteenth section of the act, which provides for
the reimbursement to citizens of moneys theretofore con-
tributed by them for levee purposes, by allowing them a
credit upon their future taxes for sums so contributed.
This is in the nature of an exemption; and a tax levied to
compensate them for past liberality is for a private and not
a public use. It creates an obligation where none existed
before, and decrees payment by sequestering the property
of others. These contributions were voluntary and paid
for the advantage of the contributors themselves, and the
legislature possessed no power to compel others, who might
be incidentally benefited by such outlays, to refund. T'y-
son v. School Durectors, 51 Pa. St., 9; Perkins v. Malford, 59
Me., 315.

3. Special legislation,

These principles lead to an affirmance of the decree.
But it does not follow that the entire act is inoperative.
The objectionable features may be eliminated by rejecting
the provisos in sections 14 and 16, and the remainder of
the act stand as a feasible scheme for the protection of the
lowlands of Chicot ecounty from disastrous inundations of
the Mississippi river. Apart from the objections already
pointed out, we are not aware of any constitutional pro-
vision which the act violates; although we have not given
it a very careful scrutiny, inasmuch as those defects are de-
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vision which the aet violates; although we have not given
it a very careful scrutiny, inasmuch as those defects are de-
cisive of the present case. It is, indeed, rather a flagrant
example of special legislation. And the constitution aims
to discourage special legislation. Thus it provides that
“in all cases where a general law can be made applicable
no special law shall be enacted.”

Now this act is local in its operation. And that a gen-
eral law could be framed to apply to all portions of the
state in the like situation may be considered as demon-
starated by the fact that there was such a law on the statute
books at the date of its passage. See Mansf. Dig., ch. 95,
entitled “Levee and Cut-offs.”

Nevertheless the constitution leaves with the legislature
a very large discretion in determining when a general law
can be made applicable. And, according to the adjudged
cases the legislature is the sole judge whether provision by
a general law is possible, except in the enumerated cases
of changing the venue in criminal cases, changing the
names of persons, adopting and legitimating children,
granting divorces, and vacating roads, streets or alleys.
The provisions are merely cautionary to the legislature.
Boyd v. Bryant, 35 Ark., 73, and cases there collected;
Lattle Rock wv. Parish, 36 tb.., 172; Cooley’s Const. Lim.
(*129), and cases wn note ; State ex rel. v. County Court of
Boone County, 50 Mo., 317; S. C., 11 Amer. Rep., 415.

“The moment a court ventures to substitute its own judg-
ment for that of the legislature, in any case where tle
constitution has vested the legislature with power over the
subject, that moment it enters upon a field where it is im-
possible to set limits to its authority, and where its discre-
tion alone will measure the extent of its interference.”
Cooley’s Const. Lim., %168.

4. Notice of special legislation,

The same remarks apply to the passage of the bill with-
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out the previous publication of mnotice of the intention to
introduce it. Section 26, of article 5, constitution of
1874, requires evidence of such publication to be exhibited
in the general assembly before the bill becomes a law.
But if the gemeral assembly choose to disregard this re-
quirement, and to enact a local or special law, without no-
tice, no issue upon the subject of mnotice can be raised in
the courts.

5. Levee inspectors,

It is also said that the general assembly ecould not del-
egate its taxing power to a hoard of officers unknown
to the constitution, the board not being one of the state’s
subordinate political or municipal corporations. The ob-
jection really amounts to this; that the county ecourt
should have been the instrumentality employed in the levy
of the tax. The inspectors determine the rate of taxation,
as well as what lands are subject to the tax; and the
county court merely registers their determination, as in
case of taxes levied by school districts. Now, a levee dis-
triet is not a political subdivision of the state; neither is
it a corporation, as a school district is. But local imposi-
tions upon property in the immediate vicinity of an im-
provement, laid with reference to the special benefit w hich
the property derives from the expenditure, differ from ini-
positions for purpose of general revenue, and stand upon
peculiar grounds. Palmer v. Stumph, 29 Ind., 329 ; Hale v.
Kenosha, 29 Wis., 599.

This distinction was pointed out in McGehee v. Mathis,
21 Ark., 40, where the Chicot county levy act of January
7, 1857, was under consideration. It was decided in that
case that levees were mnot an “internal improvement and
local concern,” and the taxes levied to build and repair
them . were not county taxes, within the meaning of that
clanse of the constitution which vests exclusive original
jurisdiction over such matters in the county court. The
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legislature might have devolved the duty of fixing the per-
centage of taxes and the area of territory that would be
benefited by levees up.m the county court.

But we perceive no constitutional objection to the crea-
tion of a distinct agency for accomplishing the purposes of
the statute. In Little Rock ». Board of I'mprovements, 42
Ark., 152, we had occasion to pass upon the constitution-
ality of an act providing for sewerage and other local im-
‘provements in cities of the first class, in which the legisla-
ture had passed over the cit;_).f council and vested the sub-
stantial power of taxation in a board of improvements,
and it was decided that, for such purposes, this might be
done.




