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Stare, X rEL. C. W. Sarren, v Bexa, T Askew.

1. OrfFICE: Commission. Title.
It is the legal election behind the commission, and not the commission
itself, which gives title to an office.

OFI‘ICE Power of legislature to enlarge term of.
The legislature has not more constitutional power to enlarge the term
of an ofifce than it has to abridge it.

50

3. SAME: Term of, in mew judicial circuit. Vacancy.
"Upon the creation of a' new judicial circuit the office of judge of the
circuit is ipso facio vacant, and the term of the judge elected to fill
. the office expires at the election and qualification of the judge
.. elected at the next general election. A

PETITION for Quo Warranto. "
U M. & G. B. Rose and H. G. Bunn, fm'.pctitipn’er.

Offices are created for the bonefit of the people, and not-
fm the advantage of the incumbent. No one can havé any
\ested right to an office. (30 Ark., 566.) The interition of
the constitution is to fix the term of office, and not that of
any particular officer.” Under' the constitution of 1868,
wluch contained similar provisions to the present one, it
was held that the legislature had the power to abolish the
office of a judge, though the constitution declared that the
general assembly should not interfere with the term of
office of any judge. 380 Ark., 566. ‘

) When the constitution provides that certain officers shall
be elected at a regular clection, at stated periods, the terms
of all such officers are controlled by the regular election,
and whenever a vacaney occurs the election is for the un-
expired term only. 33 Gratt., 119; 3 Am. Rep., T76.

Judge Askew was, elected to fill a wacancy. Sec. 89,
Penn. St., 419 ; 33 Am. Rep., 771; 5 Nev: 1125 7 Col., 605.
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: “All vacancies occurring in any office provided for in this
. article shall be- filled by special election.” (Const., art. 7,
sec. 50.) As soon as the Thirteenth judicial district was
. created there was a wvacancy in the office of circuit judge.
~ Sce the following cases: 6 How. (Muss.), 582; 19 Iowa.
433 45 Texas, 1355 20 Ohio St., 251.
- Sec. 3, Acts 1883, p.- 64, is evidently self-contradictory.
- It 4s plain the word -“after” is a blunder, and the.-word
+“before” was intended: This court has corrected mistakes
of this character, and given effect to acts which, construed
- literally, would be meaningless or ineffectual. (See 34
- Ark., 26; 35 1b., 56.)-This principal has been applied by
many courts. 23 Wall., 307; 3 -Sumner, 279; 59 N. Y.,
58 77 Ill., 610; 97 ib., 234; 8 La., 732; 74 Mo., 410; 1
. Idaho N. S., 340; 18 Fla., 5537; 16 Tex. App., 76; 61 Wis.,
211; 3 Utah, 334; 37 Ark., 493.

Our general statutes of election provide for a general
election on the first Monday in September. It provides for
the election of circuit judges when the term of office shall
expire before the next general election, ete. (Mansf. Dig.,
sec.-2652.) This was not intended to be repealed by -the
act. creating the Thirteenth circuit. There .is no éxpress
repeal, and implied repeals are not favored. To warrant
a repeal by implication it must clearly appear that the lat-
ter statute was intended to abrogate the earlier one. 41
Ind., 364; 53 Mo., 17; 55 1b., 378; 28 Ark., 304; 41 b.,
151; 37 N. J. L., 228. \, S

Where one construction of an act will make it harmonize
with the general system of laws, while a different construc-
tion will lead to needless discord and disparity, the former
should be favored and the latter rejected. 27 Ark., 419; 5
Bush., 302; 33 N. J. L.; 4 Vroom, 363; 2 Abb., U. S. 448;
47 Mo., 382; 16 Kans., 587; Chase’s Dec., 364.

But if it werc conceded that the legislature intended to
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repeal the general statute, in so far as it relates to the elec-
tion of judges and prosecuting attorneys in the Thirteenth
circuit, then we confidently assert the proposition that to
that extent the special statute is unconstitutional and void.

Our constitution provides as follows: “In all cases
where a general law can be made applicable, no special law
shall be enacted; nor shall the operation of any general
law- be suspended by the legislature for the benefit of any
particular individual, corporation or association; nor where
the courts have jurisdiction to grant the powers, or. the
privileges, or the relief asked for.” Const., art. 5, sec. 25.

A law which does not operate equally on all of the class
to which it relates, but creates preferences and establishes
inequalities, is not a general law. 40 N. J. L., 1; 46 1b.,
173; 39 N. J. Eq., 126; 39 ib., 391; 14 La., 520; 80 Ky.,
608; 75 Mo., 341; 88 Penn. St., 2581 ; 84 Ill., 590; 71 Ga.,
484.

© Sam W. Williams; for respondent.

Onr .contention 1is, that defendant is in office for four
vears from date of qualification, and until his successor is
legally elected and qualified. Sec. 17, art T, Constitution,
fixes the terms of the circuit judges at four years, and
section 13 of that article authorized the dividing of the
state into convenient circuits, and that a judge should be
clected for each. TUnder article 18 the general assembly
has power to alter, change, add to or abolish these circuits,
but none to limit it to less, nor extend the term for more,
than four years; but under section 3, article 19, a circuit
. judge might incidentally hold more than four years, but
the legislature could not give a term of less than four
years, nor expressly longer, without violating the constitu-
tion; though, by providing for an election of the first
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judge, at the first general election after the expiration of -
his term, to avoid special elections, the first incumbent
might hold over.

Under section 8, article 3, which provides for biennial
clections, the legislature 'mlght well provide, as it did, that
the election of a successor of the first judge in a mew cir-
enit should be at the first general election after the close of
the term. The legislature had no power to make a term
shorter than four years, or expressly longer; but it had the
power to provide for succession in the Thirteenth circuit,
by either special or general election before or after their
close. The latter is the one adopted by Act 1883, page 64.
Under this section the first general election. after the ex- -
piration of Judge Askew’s term. will occur in 1888, and
Judge Smith could not be elected in 1886. It is the legal
clection which gives the right to succession, and not the
commission. 17 Ark., 407; 46 N. Y., 57; 9 Humph., 208;
9 Wend., 272; 11 Wend., 132; 2 Ala., 31.

Whenever the term of an officer is prescribed clearly
by constitutional provisions, and there appears any effort
to abridge or extend by ordinary legislation, such effort at
legislation is unconstitutional. 33 Gratt., 119; 36 Am.
Rep., 771, 776. - See, also, 11 La., 439 ; 2 Denic N. Y., 272;
10 Wis., 525; 7 Jones Law, 545; Cooley Const. Lim., 4th
Ed., 18, note 5, ib., p. 336, note 2; 46 N. Y., 57; 10 Kans.,
191; 52 N. Y. 374, ete.; 9 Ark., 273.

'lhere was no vacancy in thls casc to be filled. There
had been no predecessor, but Judge Askew was himself
the beginner of terms, and would hold for a full term of
four years. See cases supra.

Sarrry, J. The relator invokes our original jurisdiction,
~under sce. 5, of article 7, Constitution 1874, to determine
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by what authority Beﬁj;}nin F. Askew assumes to exercise
the functions of judge of the Thirteenth judicial cireuit. - ...

- His “petition "sets forth'that under an act of the genéral
assembly, entitled “an act to create the Thirteenth judicial
circuit; ‘and fixing the times of holding the courts,” ap-
proved February 27, 1883; defendant was elected judge- of
the eircuit court in that-cirenit at an election held on -the’
first Monday in June, 1883 that he qualified and has con--
tinued to act-as circuit judge ever since; that at-the regular-
election held on the first Monday in Seéptember, 1886, -the
relator, being competent to hold ‘that office, was duly
clected “thereto, and that he has qualified as- required by
law; but that Askew unlawfully - holds over, ‘though his:
time has expired. -

" Defendant, in his answer, says that he qualified as ‘judge
on the 26th day of June, 1883; that his term of office is
for four years, and that his successor can only be elected
at thé -generdl election in 1888. He also demurred to the
petition, but no ground of demurrer is stated. Petitioner
has demurred to the answer.

1. OFFICE: Title to,

"It is not averred in the petition that a commission has
been issued to the relator. On the contrary, it was stated
in the argument that the governor, acting upon the advice of
the attorney-general, had refused to commission him. But
of course it is the legal election behind a commission
which gives the right of succession, and not the commis-
sion, itself. V_Sta.t(.’, v. Johnson, 17 Ark., 407. The relator’s
right. to. the office depends, then, on the answer to be
giveh”to ‘these qhestions . C

First—Has the term for which Judge Askew was elected
in 1883 expired ? and,

Second—Has, the relator been .duly elected to succeed
him? . . . '

The Thirteenth circuit was carved out of the territory'
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w ]nch before that time, had bel(mood to the Ninth ecir-
cuit. And the act creating the new circuit contamed
these provisions:

“See. 3. That an election shall be held on thc first (1st)
’luesda) after the first (1st) Monday in June, A. D.,
cighteen hundred and cighty-three (1883), in the several
counties in the Thirteenth (13th) judicial cirenit, in the
mode and manner now prescribed by law for holding
electlons for similar officers, for the office of circuit judge
and prosecutm attorney for the said cirenit; and the
terms of office of said officers shall expire at the same time
that the terms of office of other circuit judges and prose-
cuting attorneys expire, and shall be filled at the ﬁlst
Oenelal election which shall be ‘held after the e\pnatlon
of their term.”

Thls section is mamieqtlv self- contmdlctmy and 1‘(3})11"'-
nant; for, interpreted literally, it would make Askew’s
term_end on or about the thirtieth dav of October, 1886,
whereas his successor wonld not .be chosen until 'rho gen-
_eral electmn to be held in September, 1888.

2, SAME: Power of leglslature to enlarge term. of.

Tt is argued that, as sec. 5 of article 19 of the C’onstb—
tution directs all officers to continue in office after the
expiration of their official terms until their successors are
elected and qualified, therefore it was the intention of the
legislature that the judge to be chosen at the. special elec-
tion which was ordered should hold over until the autumn
of 1888. DBut the same instrument ordains that ‘‘the
judges of the cireuit courts shall be elected by the qualified
electors of the several circuits, and shall hold their offices
for the term of four years.” Art. 7T, sec. 17,7 And it is
no more in the power of the legislature to enlarge the
constitutional term of an office than it is in “their power to
_abridge it. Any attempt in either direction would be a
plain usurpation. People, ¢z rel., v. Bull, 46 N. Y., 57; §.
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C., T Amer. Rep., 302; Commonwealth v. Gamble, 62 Penn.,
State, 348 ; State, ex rel., v. .Thbman, 10 Kansas, 191; Mere-
dith, ex parte, 33 Gratt, 119; S. C., 36 Amer. Rep., 771;
State v. Lileis, 1 McCord, 239; State v. Hutson, ib., 240;
State v. McClintock, ib., 245; Keys v. Mason, 3 Sneed, 6;
Lowe v. Commonwealth, 3 Mete. (Ky.), 237 ; State v. Wiltz,
11 La. Ann., 439. '

There is no reason to suppose, however, that the legis-
lature intended to extend or to shorten the term of the
first judge of the new circuit. Their meaning is reasonably
certain, viz.: that his term should expire on or about
October 30, 1886, and that his successor should be chosen
_ at the general election ‘immediately preceding that date;
the apparent inconsistency heing the résult of a blunder in
writing the word ‘“‘after” instead of the word “before.”
However, we lay no stress upon this legislative declara-
tion, further than as it shows what the general assembly
understood that the constitution meant. For, the term of
office of circuit judge being, as we have seen, fixed by the
organic law, and beyond the control of the legislature, no
enactment that they might indulge in would cause the
term to end a day sooner or a day later. "All that portion
of the third section of the act above quoted, which pre-
scribes the duration of the term, and the time when *the
office is to be filled by a second election, may therefore be
stricken out as superfluous, these matters being regulated
by the constitution and general laws of the state.

3. SAME: Term of, in new judicial district: Vacancy.

The term of the circuit judges being then four vears,
no authority can be found in the constitution for an elec-
tion for a shortér period, except the following clause:

“All vacancies occurring in any office provided for in this
article [the article relating  to the judicial department]
shall be filled by special election.” Art. 7, sec. 50.

At the time of the adoptfqn of this instrument, it had
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been sottled in the case of the State v. Sorrels, 15 Ark., 664,
-under pr0v1510ns of the constltutlon of 1836 not essential-
ly dlﬂerent from the present constitution, so far as con-
cerns this’ qucstlon that, upon the happening of a vacancy,
the election is for the unexplred portion of the term, and
not for a full term of four years. The controversy is
thus narrowed to the pomt whether upon the creation of
an additional circuit, there Is a present vicancy in the of-
fice of circuit Judge Can a vacancy occur in ‘an office
which has never been filled? Vacancy is the state of be-
ing empty or unﬁlled Vacant lands are unoccupied lands.
A vacant housé is an untenanted house. A vacant office
is an office without an incumbent; and it can make no dif- .
ference whether the office be a new one or an old one. An old
office is vacated by death, resignation or removal. An of-
fice newly created becomes tpso facto vacant in its creation.
Stocking v. State, T Ind., 326; Collins v. State, 8 ib., 344;
Walsh v. Commonwealth, 89 Penn. St., 419; S. C., 33
Amer. Rep. TT1; Gormley v. Taylor, 44 Ga., 76; State v.
County Court of Boone Co., 50 Mo., 317; People v. Asborne,
7 Col., 605; 8. C. 4, Pac. Rep., 1078; Clarke v. Irwin, 5
Nevada, 112 State v. Johns, 3 Oregon, 537.

In supp01t of the opposite theory———tbat when a new
judicial district is erected, the first judge of which is to
be elected by the people, there is no vacancy prior to such
clection—defendant’s counsel has cited no case and we
have been able to find only one. State ex rel., v. Messmore,
14 Wis., 163. - "

The case of Smith v. Halfeare, 6 Howard, 582, accords
with the view we have taken, as will appear bv reference
to- the statement of facts, anid the conclusmn reached,
which are heré given in the lantmage ‘of Chlef Justlce
Sharkey, who' delivered the opinion "of the court: “The
Elghth dlstrlct was formed by act of the leigslature m



90 SUPREME COURT OF ARKANSAS,

State, ex rel. C. W. Smith, v. Benj. F. Askew.

1836, and the act plouded that an electlon for judge and
district attorney should be held on the first Monday and
da\ fol]owmg in July of that year; and which election
]frcdenck \V Hulmw ‘was elected judge. At the general
olectlon 1n \roxembel ]83[ he was re-elected; he, how-
ever, smll clalmed to hold undel the election of 1836, but
ultlmately qnahfled under the election of 1837. About
the cxpiration of four years from his first election in J uly,
he 1equested the governop: to issue a writ of election, as
his time would e\pne in July, 1840¢ The governor, how-
cret, dlffeled With' }nm in opinion, and refused to order
thc o]ectlon holding ‘that he was in office under the elec-
tion' of 1837, and that the term would not expire until the
regular election in November, 1841, and proposed- that if
he would ‘resign, he would issue a writ of election to fill
the '\;'aéalic'y until 1841. This Huling did, and at Nov em-
ber, 1840, was again re:elected to fill the ‘vacancy ocea-
swned by his own resignation. Under this last election
he now c]alms to hold for four years, the oonbtltutlonql
telm

“At thé general election in November, 1841, thé governor
issued his writ of election, and amongst othér officers di-
rected that a circuit judge should be elected for the term
prescubed in the constitution, and James \I IIowlv the
other claimant, was elected.

“The conclusion 1r1e51st1bly forces itself on us, that the
convention intended that all terms of office should begin
and terminate with the regular election, and that this rule
shonld apply as well to officers elected at any subsequent
period of time, as to those who were to be elected at the
first” election; and that consequently Huling was first
elected until the general election in 1837; that his regular
term then commenced, and ended on the first’ Monday of
November, 1841; and that James M. Howry, being then
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legally elccted is entltled to hold the ofﬁce for four years ]
from that timé.”

“The 1\[1551551pp1 comt relies chiefly upon “the arfrument'
of mconevmence—that if the constitutional™ telm adhmesh
to the person of the individual elected, and is a “gitaranty
that he shall enjoy the honors and emoluments’ of the the of-
fice' for the full penod then the creation of new cireuits,
as the administration of justice might from timé to time’
require, and the deaths, resignations and removals of in-
cumbents occurring would, in the ‘course of time, “have
the ‘effect practically to abrooate the system of regular
elections. ~ And this, it must be admitted, is a most'
weighty consideration. Our constitution providés that
general election shall be held biennially. Art. 3, sec. 8.

And the statute enacted in pursuance thereof is as fol-
lows: “On the first Monday in September, 1876, and
every two years, theleafter there shall be held ‘an election
in each precinct and ward in this state for the election of
all elective state, county and township officers whose term
of office is fixed by the constitution at two years; and
state senators in their respective districts, when the terms
for which senators may have been elected shall expire be-
fore the mext general election; and for judges of the su-
preme and circuit courts when the term of office shall ex-
pire before the next general election; and for prosecuting
attorneys.” Mansfield’s Digest, 2652. )

Now, if every officer whose term is fixed by the consti-
tution is entitled to hold for the quantum of time allotted,
without regard to the date when, or the c1rcumstances-
under which, he took office—then it follows that the peo--
ple must be harrassed with frequent special elections, and
doubt and uncertainty must prevail at what time their
successors are to be chosen causing Wlde-spread confusion.
For it is not alone judicial offlcers WhOSO terms are assured
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by constitutional sanction, but also county and t;bwnsh‘ip
officers, such as circuit clerks, judges of the county court,
sheriffs, assessors, .coroners, county treasurers,.justices of
the peace and constables. (Art. 7, secs, 19, 29, 38, 46, 47.)
So that it would happen upon the erection of every new
judiecial cireuit, and upon the creation of evcry new county,
which must be organized and equipped with oﬂicers chosen
at a specml election, the persons so selected and their
successors for all time, or as long as this constitution lasts,
will not go out of office at the same time as other officers
of their. class, but will hold for the length of time men-
tioned in the constltutlon computmg from the date of their
commissions or qualifications, which has not been the prac-
tical construction of the constitution by the several depart-
ments of the state government and by the people them-
sclves.  For example: By act of March '8, 1877, the

Twelfth ]udlclal circuit was created. At the election
held in April of the same year, the Hon. John H. Rogers
was elected .circuit judge, and John S. Little was elected
proseeuting attorney. Aocdrding to the theory-:of the de-
fendant, Rogers was in for four years and Little for two
years, from the dates of their respective commissions. And
the cycles of their successors would run from the same
point of time. But it is a part of the judicial history of
the state that these officers were re-elected at the general -
election in 1878, reccived new commissions and qualified
anew at the regular time in the fall of 1878, and that their
terms of office, and those of their successors, were there-
after considered to begin and end at the same time as
those of the other circuit Judges and prosecutmg attor-
neys.

It 1s no answer to say that they by thelr conduct waived
their legal rlghts or estopped themselves to claim a full
term upon their first election. TFor, if the position con-
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tended for be sound, the term is unalterable—a fixed quan-
tity, and nothing that the incumbents might do could
have any effect on its duration. They might resign, and
the vacancy would be filled by the election or gppoitnment
of their successors, who would hold for the remainder of
the term.

Again: By act of December 22, 1874, the .county of
Miller was established, and at an electlon held in Febru-
ary, 1875, all officers necessary for the organization of .the:
new county were chosen. So, by act of February 20,
1883, the county of Cleburne was created, and an election
of county officers was held in May of the same year.
Did the officers clected at- those elections hold for two
years, or only until after the next general:eclection? Do
their successors now hold, in the one case from February
to February, and in the other from May to May of the
odd-numbered years? The usage of the executice depart-
ment, acquiesced in by tlie officers and the people immedi-
ately concerned, has settled, so far as usage can settle such a
question, that the terms of these officers expired; and the
terms of their successors began and  terminated at the
same time as those of similar officers of the old counties.
‘And such usage is justified by reason, good semse and the
authority of adjudged cases. It promotes  convenience
and secures uniformity.

We have spoken of the office of judge of the Thlrteenth
cireuit as a new office. This is true in one sense, and not
truc in another. For the constitutional convention created
the office of circuit judge. The legislature only created
the judicial district. But, by the exercise of the power
lodged in the legislature, the office of judge of this partic-
ular circuit was evolved and put into active operation.
And the vacancy in the office flowed as a mnatural conse-
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quence from the act of creating, giving shape to, and
moulding the circuit. State v. Floyd, 9 Ark., 313.

It must not be supposed that the convention fixed the
tenure of judges, out of any particular regard for the sanc-
tity of the judicial office, above that of any other constitu-.
tional office. With us offices exist for the public conve-
nience, and not for the special benefit of the incumbents.
The purpose  was to secure not merely a fixed term of
office to the-judges, but also to afford to the people an op-
portunity at stated intervals to change them.

The defendant’s demurrer to the petition is overruled,
and his answer is adjudged to be not sufficient in law.

Nore.—The defendant having -declined to plead further,
judgment of ouster was given.




