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\ CriMINAL Law: Embezzlement by public officer. Indictment.

An indictment against a county treasurer for embezzlement of public
funds, must allege a scttlement of his accounts by the county court,
and a failure ‘by him to pay over the amount found due.
B S A .

APPEAL from Lee Circuit Court.
Hon. M.'T. Saxoers, Judge.




' NOVEMBER TERM, 1586. 7

State v. Govan.
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The appellee was indicted under section 1643, Mans-
field’s Digest. The indictment fulfills every requirement
of the said statute, but a ‘demurrer to it was sustained
becanse no offense was charged, and because the money
was not sufficiently described. A

The statute above cited certainly makes the acts charged
an offense, and the statute is ‘accurately followed by the
indictment. The grand jury allegihg that a more definite
description of the money was not given, because unknown
to them, covered any deﬁmencv in that respect. 2 Bish.
Crim. Pro., scc. 705. ' '

John M. Hmuztt and P. D. McColloch, Jr for appellee.

The several charges against the defendant in the indict-
ment are as follows:

First Count.—“That he did misapply and convert to his
own use the sum of $6959.18 of United States currency, of
said public funds, belonging to the county of Lee afore-
said, a more particular description of said pubhc funds
being to the grand jury unknown,” etc.

Second Count.—“That he did use the said sum of
$5147.18 of United States currency for his private purpose,
a further and more particular description of Qald public¢
funds being to the grand jury unknown,” ete.

Third Count.—“That he did permit B. M. Govan and
Sam Rothholz, merchants, doing business under the firm
name of B. M. Govan & Co., to use the said $5147.18, a
further description of said funds being to the grand jury
uh¥nown,” ete.

Defendant interposed a demurrer:

First—Because the indictment does not set forth facts
sufficient to constitute a public offense.
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Secqnd—Because the indictment fails to describe the
funds sufficiently. ‘

The circuit court sustained the demurrer, and the state
‘1ppeals

Fach of the three counts “attempts to charge the same

offense, and under the same statute.

" Conceding that the defendant did do everything charged
against.him, in. each and. -every count, it would not be suf-
ficient to charge the offense of embezzlement under the
Q’ratute

. Snppose ‘the treasurer did use $6958.18 of the public
funds in his own private speculations, yet, when called on for
_the money by warrant, or ordered to pay over by court, the
money is forthcoming? Would that be embezzlement
- under the statute? The law clearly provides elsewhere for
such an offense. See Mansfield’s Digest, sec. 5853.

This statute was framed, not to punish the officer for
using or loaning the funds, but to punish him, as a felon, for
“failing or omatting to pay over what is found due by him on
settlement,” after having converted the funds.

“The failure to pay over the money found due, ete., is,
without a good or satisfactory reason, evidence in proof of
a conversion,” ete. State v. Hunnicut, 34 Ark., 562.

An indictment to be g‘ood under. this statute must charge,
in addition to the conversion, a failure or omassion to pay the
amount found due by him on settlement; it must charge,
in addition to the conversion, that a settlement was had;
that the amount was found due; an order was made; and
that the officer failed or omitted to pay over. Henry Wood
v. State, 47 Ark., 488. .

The indictment does not sufficiently describe the funds,
nor does it allege the value of the funds. The court will
not take judicial knowledge of the value. State v. Thomp-
son, 42 Ark., 517.
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1. Indictment for embezzlement by public officer,

Cocxkrirr, C. J. Govan, who had been county treasurer
of Lee county, was indicted for embezzling funds that came
to his possession by virtue of his official employment.
There were several counts in the indictment though only
one offense was intended to be charged. The first count
was for converting the funds to his own use; th’éﬂsecond_,
for using them for his private purpose, and a third, for per-
mitting them to be used in the lllCl'Calltll(} business of B.
M. Govan & Co., a copartnership composed of B. M. Govan
and another The indictment conformed to the language
of the statute as to each of these speclﬁcatxona 'lher
was no allegation that a settlement of . Govan’s, accounts as
treasurer had been made by the county court, or that he
had failed or omitted to pay an amount found due from
Inm as treasurer by the court, and the mdlctment was dlc—
lnlaSPd upon demurrer.

The prosecution is under the act of Julv 9, 1868 as
amended February 20, 1883. The ﬁrst section of the 01‘1"‘1-
nal act, 1s as follows: . “Every officgr of the state, 01t\
county or township, who is or has been emploved n the
collection of the public revenue, or who has any pub]lc
funds in his hands, and who has convel"red to hl; O\Vn use
or otherwise misapplied any part of the money or funds
(-olh,cted by him, or which may have como to hl% posses-
sion by virtue of his employment, and every such officer
who shall fail or omit to pay the amount due from him
upon settlement directed in this act b_y the judges of the
county court, shall, on conviction, be fined not less than
$500, and be imprisoned in the penitentiary.not less than
one year, nor more than five.” Gantt's Digest, sec. 1371.

"The subsequent sections confer npon the county courts
the power to cause settlements to be made by officers hold-
ing the public revenune, and make it the duty of the court,
or its clerk, to report to the grand jury any unpaid balance
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that is found due from any such officer; and the grand °
jury in directed to investigate the matter, and to indict the
officer for embezzlement if the facts justify it.

The amendment, or rather the act as amended, is entitled,
“An act for the better protection of the public revenue,”
and is as follows: “Every officer of the state, county,
city, incorporated town or township, who has taken an
oath of office, as required by law, employed in the
collection of the public revenue, or who may have any
public funds in his hands, who shall convert the same
to his own use, or use it in any manner for his private
purposes, or shall loan, or permlt any other person to
nso, or otherwise mlsapply, any part of the money

- funds so collected by him, or which may have come
to his possession by virtue of his employment, and
every such officer who shall fail or omit to pay the amount
found due by him. upon settlement, shall be deemed frullty
of a felony, and, on conviction thereof, shall be impris-
oned in the penitentiary not less than five (3) nor more
than twenty-one (21 years.” Mansfields Digest, sec.
1643.

Prior to the passage of this amendment it had been
ruled by this court in Hunnicut’s case, in 35 Ark., 562,
that that portion of the act which declares that “evcry
officer who shall fail or omit to pay, the amount found due
by him upon settlement, shall be guilty of a felony,” did
not of itself create an offense. It was there declared that
an indictment under the original act which alleged a set-
tlanent of the officer’s accounts by the county court, and
a failure by him to comply therewith, but which charged
no misapplication of the funds, charged no offense. There
is nothing in the amendment to affect this construction.

The question now is whether the misapplication without
the judicial ascertainment, of a bhalance due, is an offense.
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We think the case above quoted answers the question in the
negative. The clause of the statute relative to the settle-
‘ment and failure to pay the amount found due, must be
read as coupled with each of those.that precede it, other-
wise, according to that case, it is left without force in the
" statute. The phrase, “every such officer,” in this clause
must refer then to one of the officers named, who has con-
verted the public funds to his own use, used them for his
private purpose, permltted others to so use them, or mis-
applied them in some other manner. ,

Tt would certainly be competent for the leglslature to
make it embezzlement for any officer to use public funds
in his private business, or to misappropriate them in any
way, whether he should afterwards settle his accounts or
not. But the purpose of this act seems to have been to
protect the revenue, as the title of the amendment declares,
rather than to punish the offender.

Other enactments provide for removal from ofﬁce and
the recovery of penalties for any misuse of the pubhc funds,
whether they are restored by the officer or mot. (Mans-
field’s Digest, secs. 5892, 5853.) But the evident design of
the statute against embezzlement is to give the delinquent
the opportunity to escape the severe penalty by reim-
bursing the public, in compliance with the order of the
court that settles his accounts before prosecution is begun
against. him.

" The indictment was defective in not élleging a settle-
ment of the treasurer’s accounts, by the county court, and
a failure by him to pay over the amount found due.

The judgment is affirmed.



