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MeceNutt, Admx., v. State.

McNvurr, ApMmx., v. STATE.

1. "PRACTICE: Procéedings to revive against adminisirator.
An order, upon the 'suggestion of a defendant’s death, that the cause
. be revived against his administrator, and that summons issue against
. him as such administrator, and the issuance and service of summons
upon him to appear at the next term and answer a suit commenced
dgainst his intestate in his lifetime, and show cause why the action
should not-be revived against him as administrator, and warning him
.. that upon his failure to answer, the original summons will be taken
ag confessed, are sufficient to justify a final and absolute order of
fe{'i“vor in the cause.

2. SaME: When to be revived. .
The prohibition in Sec. 5245, Mansfield’s Digest, against the revivor
of an action until after six months after the qualification of the per-
" sonal representative of a deceased party, refers to the final, and not
. the conditional, order. of revivor.
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The eause was not properly revived against appellant,
nor was she served with notice or a copy of the order of
revivor as required by secs. 5237-8-9-40--3-6 of Mansfield's
Digest; 39 Ark., 126; 10 Ark., 954; 27 4b., 126, 298; 35 1b.,
180.
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The court in reviving the cause complied with sections
5936-7-8, Mansfield’s Digest. The death was suggested
and the revivor was against the appellant, naming her ca-
pacity. The presumption is in favor of the regularity of
proceedings. Here the cause was forthwith revived as is
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allowed by section 5239, Mansfield’s Digest, when there
is consent of parties. If there was consent, service of
a copy of the order was unnecessary. The motion filed
by appellant was a pleading and not evidence sufficient to
remove the presumption of consent. It was not filed for
that purpose, for ‘“‘she enters her appearance in this cause
only for the purpose of objecting to the process and ser-
vice against her, and for nothing else.”

PRACTICE: Revivor against administrator,

Cockrirr, C. J. The question presented by the.appeal
relates. only to the regularity of the proceedings had™ in
reviving an action begun against Pleasant' MeNutt in his
lifetime, against his representative after his death.

The statute points out three modes of procedure for' re-
viving an action against an administrator of a deceased
defendant. -

First—The order of revivor may be made by consent of
parties. Mans. Dig., sec. 5289. = Toni b

Second—Where ten days’ previous notice has been given
to the administrator against whom the revivor is desired,
of the intention to apply for the order, and mo cause is
shown against it, if six months have elapsed since the ad-
ministrator qualified. Ib., 5240, 5245.

In each of these cases the order is absolute and the
~ause progrésses against the new party from the date of
the order,

" Tlie third instance is where the death of the defendant
is suggested in the cause without previous notice to the
party against whom the revivor is sought. In that event
the order for revivor is not absolute as in the other in-
stances, but is conditional upon his failing to show cause
against it. ID., secs. 5239, 5241. The order, after the
suggestion of the death and of the names of the party to
be proceeded against, is to the effect that the action be re-
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yi\réd in his name as administrator, and proceed ‘against
hiln as* such unless he shall' show sufficient cause against
the revivor at the mext term of the court. Mawwell’'s Pl &
Pr., p. 692; Bates Plds., etc., p. 219, sec. 5151.

A copy of this order must be served upon the adminis-
trator as a summons is served, and the action will stand
revived at the next term after legal service if no reason. to
the contrary is shown, before a default can be regularly en-
tered. Daig., sec. 52389; Haley v. Taylor, 39 Ark., 104;
Bates Plds., etc., sup., p. 221, sec. 13; Amyx v. Smath’s
Admz., 1 Met. (Ky.), 529. :

~In the case before us a scire facias upon a forfeited bail
bond had been served upon Pleasant McNutt at the suit of
the state. - At thé mext term..of the. court thereafter his
death was suggested, and the court being satisfied of its
truth, it was ordered that the cause be revived in the name
of the appellant as the administratrix of his estate, and it
was further ordered that process of summons issue against
her as such. In obedience to this order, the clerk issued a
writ commanding the sheriff to summon the administra-
trix to answer a suit begun against her intestate in his
‘ifetime- and revived against her as administratrix; and to
‘varn her that upon her failure: to answer, the original
summons would be taken as confessed. The return upon
this writ shows a proper service upon the administratrix.
At the return term she. appeared and -moved to quash the
writ upon the ground that the process should have been a
copy of the order of revivor instead of the writ served;
and also to annul the order of revivor because she had had
no notice of the motion therefor previous to making the
order. The court caused the writ to be amended by in:
serting the words “show cause why the action should not
be” before the word ‘“revived,” thus making it a sum-
mons to show cause against the revivor, and overruled the




o
o

NOVEMBER TERM, 1886.

McNutt, Admx., v. State.

motion to quash. The administratrix making no further
objection, judgment was entered against her and she ap-
pealed.

- It is apparent that the order of revivor made at the
term prior to the appellant’s appearance was not intended
or treated as absolute, but only as a conditional order. If
absolute, why was mnotice required to be served upon
her, or why did the court offer her the opportunity to
show cause against the revivor by amending the process to
conform to that idea ?

The statutory provision as to the use of a copy of the
order as process to bring the administratrix into court,
should have been observed, but the process adopted by the
court apprised her that the action begun against her intes-
tatc had been revived against her as his representative, and
that it would so progress and judgment be rendered
against her unless she showed cause to the contrary. Ser-
vice of a copy of the order could have done no more, and
the error worked no prejudice to her rights, and must be
disregarded. Rice, Stix & Co. v. Dale & Richardson,; 45
Ark., 35. ’

The amendment of the process, if necessary at all, fully
apprised her of her right to resist the revivor of the
action; it does not appear to have operated as a surprise
in law or fact and was warranted under the decisions of
this Court. Fisher v. Collins, 25 Ark., 97; Thompson v. Mc-
Henry, 18 4b., 537 ; Galbreath v. Mitchell, 32 ib., 278 ; Rich-
ardson v. Hickman, ib., 406 ; Martin v. Godwin, 34 1b., 682.

The objection that the order of revivor was made within
six months of the qualification of the administratrix is
untenable. The prohibition contained in the section re-
ferred to [5245] refers to the final and not the conditional
order of revivor.

Affirm.




