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Garland County v. Gaines. 

GARLAND COUNTY V. GAINES. 

1. STATUTE OF LIMITATIONS : Action to recover taxes illegally exacted. 
An action under Section 5857, Mansf. Dig., to reclaim taxes paid on 

lands which were not taxable, is in the nature of assumpsit for money 
had and received, and the limitation is three years. 

2. SAME : Married woman. 
The act of April 28, 1873,. (Mansf. Dig., sees., 4623-31) which gives to 

married women entire control over their property and the right to 
sue alone in reference to it, took away their disability of coverture, 
and by implication repealed so much of Section 4489 of Mansf. Dig., 
as exempted married women from the operation of the statute of limi-
tations. This does not conflict with Hershey v. Latham, 42 Ark., 
305. 

APPEAL from Garland Circuit Court. 
Ron. J. B. WOOD, Judge. 

. J. P. Henderson, Prosecuting Attorney, and Dan W. Jones, 
Attorney General, for Appellant. 

Appellee was barred by the statute of limitations under 
Sec. 4478, Mansf. Dig., the last payment of these taxes being 
on the 10th day of April, 1876, and the suit . not commenced 
until 8th October, 1879. If these taxes were erroneously 
paid as alleged, the amount paid could at best only amount
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to a liability against the appellant; and to recover the same 
back, under Section 4478, the action must be for money had 
and , received. Sec. 5587, lb.; provides for the recovery of taxes 
paid on property "erroneously assessed," and it is only by this 
provision of the statute that it can be recovered as a liability 
created by law. 5 Cent. L. J., 430. 

And the action must be for money had . and received. Bur. 
Tax., 252, 265-6, 368-9, 439-40; Ark., Just., 127-8; 2 Greenl. 
Ev., 123; 27 Ark., 675; 2 Dill. Mun. Cor., 935, 947; Peo. v. 
Brooklyn, 1 Wend., 318, S. C., 19 Am. Dec., 502. 

An action for money had and received under our statute 
would have to be commenced within three years next after the 
cause of actioA accrued. It is not a suit by contract because 
there has been nothing done by either party that by any con-
struction of law can be construed into a contract to pay or re-
pay the taxes. The authority is from the legislature. Black-
well Tax. Tit., 7; Const. Ark., art. 10, 2 and 5, 1868; 2d sec. 
25, 1874; Bur. Tax., 194, 253. 

But the appellee was and is a married woman, and on this 
. account alone the court held that the statute of limitations did 
not run as to her. In actions at law plaintiffs are held strictly 
to the allegations of their complaint, and to remove the bar of 
the statute by reason of disability mUst allege and prove it 
strictly. 7 1Vait's Act. & Def., 273. The complainant in this 
cause fails to do this; she joins her husband with the other 
plaintiffs and the allegation as to her being a married woman 
is only descriptive and not intended for the purpose of claiming 
any disability. When the claims were found to be barred the 
demurrer should have been sustained. 31 Ark., 684. Appel-
lee's husband rested under no disability and was responsible to 
her, and if he failed to inform her of what was done she cannot 
take anything by his negligence. She must recover of her 
agent, if she has actually paid out money of her own, of which 
there is no allegation or proof. 10 Ark., 228; Story Agent., 3
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ed., Sees. 217 to 235. Being a married woman she must sue 
within the period of limitation or wait until discoverture. 16 
Ark., 154 ; Sec. 4489, Man,sf. Dig., The last named section was 
perhaps repealed by the act of 28th April, 1873, in so far as 
her disability to sue during coverture is concerned. This idea 
is not inimical to the holding in Hershy v. Latham, 42 Ark., 305. 
Seetion . 4471 says after "discoverture ;" 4489 after "disability." 
A payment by one joint debtor is payment by all. Burr r. 
Williams, 20 Ark., 189. Recovery by appellee would be a re-
covery by all, and would she not be recovering money she never 
paid ? Does this case not come within Carter v. Carter, 16 
Ark., 154 ? The payment was voluntary. Burrill's Diet., Vol-
untary payment of Taxes; Burrough Tax, 266-7-8-9, 442-3-6 ; 
3 Cent. L. J., 596 ; 4 Ib., 58, 215, 429 ; 19 Id.; 457 ; 34 Ala., 

400 ; 30 Conn., 394; 16 Kans., 587 ; 14 Ia., 68 ; lb., 226. • 
The words erroneously assessed in Sec. 5857 Digest, mean 

by mistake ; there could have been no mistake when the taxes 
were voluntarily paid. 1 Story Eq., 110. 

B. G. Davies, for Appellee. 

The statute means what it says and not what the law was 
before it was passed. Mansf. Dig., sec. 5857. 

SMITH, J. The heirs of Ludovicus Belding, four in number, 
applied to the Garland county court to refund certain taxes 
which, it was claimed, had been erroneouslY paid upon a tract 
of land, of which they had supposed themselves to be the 
owners, but which was afterwards discovered to be the property 
of the United States. The taxes were paid in the years 1874, 
1875 and 1876, the last payment being made April 10, 1876. 

The petition alleged that Maria Gaines was at the time the 
cause of action accrued, and still is the wife of William H. 
Gaines.
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The eolmty court rejected the claim and the petitioners ap-
pealed. In the circuit court the defendant interposed a general 
demurrer, which was overruled. The answer set up, among 
other defenses, tbe statute of limitations. The issues of 
fact were submitted to the court, a jury being waived, and the 
finding was, that all of the claimants were barred except Mrs. 
Gaines. Judgment was therefore given in her favor for the re-
covery of her share of the taxes paid, beint>. one-fourth of the 
whole. The county alone appealed. 

The general rule is, that in the absence of a statutory enact 
ment, money voinntarily paid for illegal taxes, under mistake of 
law, but with knowledge o.f all the facts, cannot be 	 1. Statute of 

Limitations:— 
recovered back. However, Sec. 5857, Mansf. On action to re-

cover taxes 11- 
Dig., enables the taxpayer to reclaim, taxes which IdgaIly exacted. 

he has paid on land that is not taxable. The action is in substance 
assumpsit for money had and received, and . the limitation is 
three years. Mansf. Dig., sec. 4478. But by act of December 
14, 1844, (Mansf. Dig., sec. 4489,) if any person entitled to 
bring any action, shall, at the time of the accrual of tbe cause of 
action, be under twenty-one years of age, or insane, or a married 
woman, etc., such person shall be at liberty to bring such action 
within the time limited by law, after such disability may be re-
moved. To prevent the running of the statute, the disability 
to sue must exist at the accrual of the action. 

Now, Mrs. Gaines labored under no disability at the time that 
any of these payments were made; for the com- 	 Same: Mar-
mon law disability of coverture had been removed 'led woman. 

by the act of April 28, 1873. (Mansf. Dig., secs. 4623-31.) 
This act gave her sole and entire control over her property, 

and authorized her to sue alone or be sued in the courts in 
respect to her property. It repealed by implication so much 
of the act of December 14, 1844, as exempted married women 
from the operation of the statute of limitations. Mrs. Gaines 
might have sped, withont joining her husband, to recover these
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taxes on the day after she had paid them. !Kibbe v. Ditto, 93 

U. S., 674; Castnor v. Walrod, 83 Ill., 172; Brown, v. 
Cousens, 51 Me., 305; Cameron v. Smith, 50 Cal., 303; Pope v. 
Hooper, 6 Neb., 178; Ball v. Bullard, 52 Barb., 146, 

This is the true ground of decision in MeGoughy v. Brown, 
46 Ark., 25. Mrs. Price, the married woman in that case, was 
barred of her suit, not only because the five years' statute, 
applicable to judicial sales, contained no exemption in favor of 
married women, for the general saving clause in the subse-
quent act of 1844 would have protected her, but because the 
legislature had removed her disability more than five years 
before she exhibited her bill. Hershey v. Latham, 42 Ark., 305, 
stands on the peculiar language of the act of 1851, (Mansf. 
Dig., sec. 4471,) limiting actions for the xecovery of lands. 
That act gives a married woman three years within which to 
sue, after she becomes discovert ; not after removal of her dis-
ability. 

Reversed and remanded for further proceedings.


