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NATIONAL LUMBER CO. V. SNELL. 

lasTs UCTIONS : Duty of court to give, in writing. 
The provisions of the statute and constitution which require the court 

to reduce its charges or the instructions to writing when required 
by either party to do so, are mandatory, and it is error for a judge 
to refuse to do so. But the court is not required by the statute or 
constitution to reduce to writing an instruction to be given to the 
jury on its own motion, before argument to the jury. The court is 
vested with a sound discretion to instruct the jury at any time, even 
after they have retired to consider their verdict. 

APPEAL from Craighead Circuit Court. 
Hon. W. H. CATE, Circuit Judge. 

J. C. Hawthorne, for Appellant. 

1. The court erred in refusing to reduce the instruction 
given on its own motion to writing, after having been requested 
so to do, before the argument commenced. • The instructions 
to the jury "shall be reduced to writing if either party requires 
it." Mansf. Dig., sec. 5131.
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And, "Judges in jury trials shall reduce their charge or 
instructions to writing if either party requires it." Const. 1874, 
art..7, sec. 23 ; 95 Ind., 170 ; Thompson, Charging the jury, 
137; 45 Mo., 64. And this error is not cured by reducing it 
to writing pending the argument, and reading it to the jury 
after the final argument. 18 Ind., 291 ; 17 Id., 33 ; 28 Id., 
394. The charge should be in writing and given literally as 
written. 7 Ind., 187. 

2. Reviews the evidence and contends that the verdict is 
contrary to it. 

E. F. Brown, for Appellee. 

1. Counsel for appellant waived any cause for complaint 
by proceeding with his argument before the instruction was 
reduced to writing. 

2. Art. 7, Sec. 23, Const. 1874, is simply directory, and 
fully complied with by the court in his reducing said instruction 
to writing while the argument proceeded, and reading it to the 
jury 'before it retired. Anderson v. State, 34 Ark., 262 ; 
McDaniel v. Crosby, 19 Ark., 558; Ib., 490; 29 Ark., 268. 

Argues that the evidence sustains the verdict. 

COCKRILL, C. J. The appellee sued A. B. Fisher and 
caused an attachment to be levied upon a portable saw mill 
and appurtenances as his property. The National Lumber 
Company asserted title to the property and intervened in the 
attachment proceeding for the purpose of recovering it. The 
appellee denied the company's title and a jury was impaneled 
to try the issue. The evidence tended to establish upon the 
one hand that Fisher had sold the property to his wife, and 
afterwards, as president of the company, purchased it from her 
for the company ; and on tbe other hand that the company bad 
refused to receive the property from Fisher or his wife. The
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jury found specifically that the attached property belonged to 
Fisher. It is urged that the verdict is not sustained by the 
evidence. 

We think that it is. As it was the title of the lumber corn-. 
pany only that was put in issue by the assertion of it under the 
interplea, and as the evidence was conflicting as to the fact of 
a completed purchase by the company, .the jury, in finding 
that the title was in another, settled the issue against the com-
pany. The result would have been the same if they had found 
that the property belonged to Mrs. Fisher or any other stran-
ger to the proceeding. Stephens v. Oppenheimer, 45 Ark., 492 ; 
Hershy v. Clarksville Inst., 15 Ark., 128. 

After the evidence was concluded, the interpleader pre-
sented a number of written prayers for instructions and the 
court gave them as asked. The bill of exceptions then pre-
sents this statement, which it is argued stamps error upon the 
proceedings, for which the judgment should be reversed, viz. : 

"The court, on its own motion, against the objection of the 
interpleader, gave an oral instruction. After having been at 
the proper time specifically requested to reduce the same to 
writing, it refused to .do so, to which ruling of the court the 
interpleader at the time excepted. 

"The court, after the opening argument was made by the in-
terpleader's attorney and during the argument of the plaintiff's 
attorney, reduced its instruction to writing and submitted it to 
the interpleader's attorney before the closing argument was 
commenced; and at the conclusion of the argument read it in 
connection with the other instructions to the jury." 

Whether the court actually gave to the jury an instruction 
not in writing, or, what is more probable from the statement in 
the bill of exceptions, merely settled in the hearing of the 
jury an instruction to be thereafter given npon its own motion, 
is immaterial, in the view we take of it. Its action in that re-
gard, whatever it was, and the refusal of the court to reduce
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the instruction to writing before the argument to the jury was 
begun, are the grievances alleged. 

The statute, and the constitution as well, commands the 
judge to reduce his charge, or the instructions to the jury, to 
writing, when required by either party to do so. Art. 7, sec. 
23, Const. 1874 ; sec. 5131, Mansf. Rev. Statutes. These provi-
sions are mandatory, and it is . error for a judge to refuse to 
comply with their terms. Anderson v. State, 34 Ark., 257. 
But there is nothing in the constitution or the statute making 
it incumbent upon the court to reduce to writing an instruction 
to be given to the jury on its own motion, before argument to 
the jury. The attainment of justice requires that the court 
should be vested with a sound discretion t6 instruct 'the jury 
at any time, even after they have retired to consider of their 
verdict. McDaniel v. Crosby, 19 Ark., 533, 558 ; Viser v. 
Bertrand, lb., 487. 

Upon the request of either party the court should refrain 
from giving an oral instruction to the jury, and before instruct-
ing them at all, should reduce its charge to writing (Bradway v. 
Waddell, 95 Ind., 170,) but where a simple instruction, without 
complication, is given orally to the jury, as was done in this 
case, and is thereafter accurately reduced to writing by the 
'judge without nnnecessary delay, no prejudice could result to 
the complaining party, and the statute directs that no judgment 
shall' be reversed for an error which does not affect the sub-
stantial rights of the party appealing. Mansf. Dig., secs. 5083, 
1303.

This court prescribed a rule for the guidance of the circuit 
court before the enactment of the statute, similar to it in effect, 
and Ch. J. WATKINS, in commenting upon it in Barlcman v. 
State, 13 Ark., 703, said: "It is not more imperative than simi-
lar statutory rules of practice in the due enforcement of which 
some discretion is necessarily confided to the circuit courts." 

We find no error in the record and the judgment is affirmed.


