
188	 SUPREME COURT OF ARKANSAS, [47 Ark. 

Fortenbury v. State. 

FORTENBURY V. STATE. 

1. CRIMINAL LAW : Dealing in futures: Statute construed. 
The Act of March 30, 1883, to prohibit dealing in futures is not in re-

straint of trade. It does not prevent contracts for future delivery 
when entered into in good faith and with an actual intention of ful-
fillment, but is intended to suppress mere speculations upon chances, 
where the grain, cotton or stocks dealt in exist only in imagination, 
and where no delivery is contemplated, but the parties expect to 
settle upon the difference in the market. 

3. SAME : Futures: Indictment for dealing in. 
An indictment for dealing in futures in tbe language of the statute is 

sufficient. 

3. CRIMINAL EVIDENCE : Dealing in futures. 
The written contracts for future purchase and delivery are not con-

clusive upon the question of good faith. The real question always is, 
did the parties intend an actual, bona fide sale, or a wager. 

4. CRIMINAL LAW : Broker in dealing in futures. 
One who acts as a broker in dealing in futures is particeps criminis 

and punishable as principal. 

ERROR to Pulaski Circuit Court. 
Hon. F. T. VAUGHAN, Circuit Judge. 

John McClure and R. C. Newton, for Appellant. 

Tile indictment is presumed to be founded upon the act of 
March 30, 1883, which declares : 

"That the buying or selling, or otherwise dealing in what is 
known as futures, either in cotton, grain or anything whatso-
ever, with a view to profit, is hereby declared to be gambling." 

If this statute is to be construed to mean what it says, our 
position is, that it is in restraint of trade. If it is aimed at those 
contracts where both the buyer and seller agree, or understand, 
that no delivery is to take place, but only to pay the difference 
of price on a certain day, then we say the indictment does not 
charge such an offense.
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There is no proof to sustain the verdict. 
The sixth instruction should have been given. 
"Sixth. Even if you should find that the purchaser for fu-

ture delivery did not intend to receive and pay for the grain, 
but to resell it before the date of delivery, this intention of itself 
would not render the contract illegal, or a gambling contract, 
and is not sufficient to authorize the presumption that it was 
tacitly understood that the contract was not to be performed 
and was to be settled by a payment of differences. And if you 
should so find, you will find for the defeiadant, unless you find 
from the proof that the defendant assented to and entered into 
the contract in evidence with the same or a like understanding." 

It should have been given, and a refusal to give it is equiv-
alent to declaring that one of the parties could alter or vary 
the contract without the assent of the other and turn what was 
origin'ally a valid contract into a gambling transaction at his 
pleasure. 

The seventh instruction is as follows : 
"That if the jury find that the defendant did not buy or sell 

grain to the person named in the contract in evidence, but only 
acted as a broker, to purchase such grain for and on account of 
such person, to be delivered in Chicago, Ill., at the time and in 
the manner mentioned in said contract, this would not consti-
tute a gambling transaction as to the defendant, and you will 
acquit." 

There is proof upon which to base this instruction ; in fact 
none questioning it, and it should have been given. 

Dan W. Jones, Attorney General, for Appellee. 

The appellant was charged with dealing in futures, the in-.
dictment being in the language of the statute. It is objected 
in arrest of judgment : 1. That the act is unconstitutional, 
being in restraint of trade. 2. That no offense is charged,
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These are the only questions now urged by the appellant. Both 
of them are untenable. The words "dealing in futures" have, 
by usage, a well known meaning. We know that the phrase 
means a gambling on the fluctuations of the markets, in which 
gambling no commercial commodities are transferred or ex-
pected to be transferred by the betting parties. An act pro-
hibiting this practice, instead of being in restraint of trade, 
protects it from the malign influence of this parasite of modern 
commerce. See the meaning in which the word "future" is 
used in Thompson v. Cummins, 68 Ga., 124. It is clear that the 
act in question never intended to prohibit the making and ful-
filling of contracts for the actual delivery of articles in the 
future. The learned counsel for the appellant admit that two 
meanings may be given to the term, one of which would make the 
act legal and the other not. An act must be held constitutional 
where a constitutional construction can be given it. 

In Com. v. Clock, 2 Ashm. (Pa.), the motion in arrest was 
sustained simply because the language of the statute was not 
followed. In State v. Comfort, 22 Minn., 271, it was claimed 
that the indictment should go beyond the words of the statute 
and more particularly describe what constituted the over-driv-
ing, but the objection was overruled. In State v. Shaw, 35 
Iowa, 575, the act in question had not given a name to the of-
fense, but stated what act should be punished ; the court held 
:that the language of the statute was sufficient. In Bates v. 
State, 31 mnd., 72, the supreme court seem to sustain the posi-
tion of appellant, but there was a dissenting opinion by Elliot, 
C. J., which is in accord with the rulings of our supreme court. 
In State v. Charlton, 11 W. Va., 392, the indictment was held 
defective because the language was in the disjunctive. 1 Bish. 
Crim. Proc., 2 ed., 628, note 2, cites Whiting v. State, 14 Conn. 
487, where it says that following the language of the statute is 
sufficient and if defendant insists on greater particularity he 
must show its necessity. In State v. Bierce, 27 Conn., 319, when
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the pleader used the word "seduce," following the language of 
the statute, it was held that the terms was precise and determi-
nate in meaning and that it was unnecessary to charge in any 
other language. 5 Pick., 41 ; 1 Bish. Crim. Proc., 2 ed., 629,. 
note 1, cites State v. Pugh, 15 Mo., 50, as sustaining the doctrine 
that in certain cases the pleader must expand his allegations 
beyond the language of the statute when a party was indicted 
for cruelty to animals. But our own supreme court in two cases, 
Grise v. State, 37 Ark., 456, and State v. Greenlees, 41 lb., 
353, where defendants were charged with cruelty to animals 
held that following the language of the statute was sufficient. 
See also 39 Ar7c., 217 ; 35 lb., 414 ; 43 lb., 178 and 71. 

SmITH, J. The plaintiff in error was convict- 	 1. Dealing in 
Futures: Stat-

ed of ffamblinab in o bTain futures and was fined ute construed. 

$250. Motions in arrest of judgment and for a new trial were. 
denied. 

The indictment charges the offense in the language of the 
statute, which is as follows : 

"Section 1. That the buying or otherwise dealing in what 
is known as futures, either in cotton, grain or anything whatso-
ever, with a view to profit, is hereby declared to be gambling," 

The second section makes such dealing a misdemeanor, pun-
ishable by fine, and for the second offense by thirty days im-
prisonment in the county jail. Act March 30, 1880, gansf. 
Dig., secs. 1848-9. 

It is argued that this act is void as being in restraint of 
trade, and it may be conceded that it is loosely drawn. It doe's 
not define the offense that was intended to be prohibited except 
in the most general terms. It does not declare of what a deal-
ing in futures consists, and it does not draw the line between 
lawful contracts for the future delivery of commodities and 
(rambling ventures. 

Certainly the legislature did not intend to impose any re-
strictions upon legitimate commence, but only to destroy the
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parasite that infests it. Contracts for future delivery, if entered 
into in good faith and with an actual intention of fulfillment, are 
as valid as any other species of contract. A farmer may sell 
and agree to deliver his wheat or his cotton for a stipulated 
price before it is harvested. Nay, one may sell goods to be 
delivered at a future day which he has not in actual or poten-
tial possession, but which he intends to go into the market and 
buy. 

But this is not what is commonly known as dealing in futures. 
This phrase has acquired the signification of a mere speculation 
upon chances, where the grain, cotton or stocks dealt in exist 
only in imagination and where no delivery is contemplated, but 
the parties expect to settle upon the difference in the market. 
When so limited by judicial interpretation, the statute is not in-
consistent with public policy. It forbids and punishes wager-
ing contracts ; that is, contracts in which the parties stipulate 
that they shall gain or lose upon the happening of an uncertain 
event, in which they have no interest, except that arising from 
the possibility of such gain or loss. Fareira v. Gabell, 89 Pa. 
St., 89 ; Thompson v. Cummings & Co., 68 Ga., 124 ; Flagg v. 
Baldwin, 38 N. J. Eq., 219. 

2. Indictment	This court has often said that it is sufficient 
for. for an indictment to describe a statutory misde-

meanor in the words of the statute. If dealing in futures means 
contracts of sale or purchase for purposes of speculating upon 
the course of the market, where no actual transfer of property is 
intended, but one party is to pay to the other the difference be-
tween the contract price and the market price of the goods at the 
date fixed for executing the contract, there is no uncertainty 
in the description of the offense. 

A jury was waived and the case was tried by the court. 
There was no conflict in the testimony. The plaintiff in error 
kept a "bucket shop" in Little Rock. This term seems, from 
the explanation of the witnesses, to denote a place where wagers
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are made upon the fluctuations in the price of grain and other 
commodities. The course of dealing corresponds with that 
described in the note to the case of Cobb v. Pre11, 5 McCrary, 

85. A speculator comes to a commission firm and orders them 
to purchase a quantity of grain or stock for him; he does not 
pay for it, but simply deposits with the commission firm as a 
"margin" a proportion, say ten per cent., of the cash value of 
the grain or stock "bought" for him. The grain or stock is then 
purchased and held by the commission man, subject to the order 
of the speculator. If prices advance he orders a sale at the ad-
vance and pockets the profits. If prices recede, the "margin" 
stands as security to protect the commission man, if he is com-
pelled to sell at a loss. If prices go so low as to absorb the 
entire "margin" more margins are called for, and if the specu-
lator fails to respond, he is "closed out ;" that is the commission 
man sells the grains or stocks at a loss and reimburses himself 
out of his customer's margin. 

Any person, who was able to put up the necessary margin, 
could buy or sell an unlimited quantity of grain or cotton, 
without regard to his financial ability to meet such obligations. 
He was required to sign a printed form, importing on its face a 
contract for the future delivery of the articles contracted for. 
But in none of the instances proved at the trial did the cus-
tomer expect or desire a delivery. The plaintiff in error him-
self testified that he had carried on the business in Little Rock 
for six months, selling some days as high as 250,000 or 300,000 
bushels of wheat, but that he had never received or delivered 
any commodity—always paying or receiving the difference. 
He further testified that he was the manager of the S. S. Floyd & 
Co., at the city of Little Rock. The firm is composed of a 
member of the New York Cotton Exchange, and of the Stock 
Exchange, and a member of the Chicago Board of Trade. 

"At the office in this city, persons come in who desire to 
purchase or sell grain for future delivery, and we simply exe-
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cute these orders for a commission. We are in no manner in-
terested in the price of grain. We simply execute orders to 
buy or sell. 

"At the close of each day, an account is taken of the num-
ber of bushels of wheat we have been ordered to buy. From 
this is deducted the number of bushels we have been ordered 
to sell. and a member of the house is then telegraphed to buy 
enough wheat at the board of trade to cover the difference be-
tween the orders to buy or sell. If wheat goes up the margin 
o; those who ordered wheat sold, goes to those who have pur-
chased. 

"All we get is a commission for executing the orders of 
the sellers and buyers. Our house does not sell the grain di-
rect to purchasers. 

"We buy as brokers, and have enough grain purchased at 
all times to cover the amount of, our orders, and persons desir-
ing the grain, could and do obtain the same in accordance 
with their contracts ; the deliveries being made by the per-
SOPS from whom we have purchased for customers. I have 
never had any other agreement or understanding with any pur-
chaser outside or beyond the contract made with these papers. 
I have never been told by any purchaser that he did not ex-
pect to take the grain or cotton purchased." 

3. Evidence of.	 The forms of the different contracts entered 
into were exhibited, but these, of course, were 

not conclusive upon the question of good faith. The real ques-
tion upon all such cases is: Did the parties intend an actual 
bona fide sale, or a mere wager ? Rumsey v. Berry, 65 Me., 570 ; 
Melch,ert v. Ain. Union Tel. Co., 3 McCrary, 521; Union Nat. 
Bank v. Carr, 5 Id., 71; Cobb v. Prell, lb., 80; Gregory v. Wen-
dell, 39 Mich., 337; Whitesides v. Hunt, 97 Ind., 191; S. C., 
49 Am. Rep., 441 ; Smith v. Bouvier, 70 Pa. St., 325; Grizwood 
v. Blane, 11 C. B. (73 B. C. S. R.) 526; In re Hunt, 26 Fed. 
Rep., 739.
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In Bryant v. W. U. Tel. Co., 17 Fed. Rep., 825, Barr, J., re-
marked: "It is the general course of a man's business which. 
defines and classifies it." When it is considered that the goods 
contracted for were not in the possession of the apparent ,Ven: 
dors, but that they bought each night to cover the transaction's 
of the previous day ; that their customers had no use for the 
goods, and no purpose to receive them; that no account was 
taken of the customer's pecuniary ability to pay the whole 
amount agreed upon; that no delivery ever took place . in the 
munerous transactions that were mentioned, but the unifOrm 
custom was to settle upon a system of differences, it is impos-
sible to reach any other conclusion than that the operations: of 
the plaintiff in error were nothing more than wagers. 

The court below refused to declare the law to	4. Broker in, 
guilty as princi-

be that the accused was entitled to an acquittal if pal. 

the proofs disclosed that he only acted as a broker to purchase 
grain for and on account of his customers, and did not himself 
sell to them. In Irwin v. Williams, 110 U. S., 499, it is held 
that when a broker is privy to such a wagering contract, and 
brings the parties together for the very purpose of entering into 
the illegal ag7ement, he is particeps criminis. And with us all 
persons who procure, participate in or assent to the commission 
of a misdemeanor, are indictable as principals. Foster v. State, 
45 Ark., 361. 

Ile plaintiff in error received, for himself or his principals, 
a so,called commission of one-fourth of a cent on each bushel 
of grain bought or sold. This sum represents in reality the 
odds which the customer gave them in the bet on the future of 
the market. 

J lid am en t affi rmed.


