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Krone v. CoOPER.

1. RESWENCE: DoMICILE: Meaning of. i . . e
“Domicile is of broader meaning than residence.” It includes resi-
dence; but actual residence is not indispensable to retain a domicile
after it is once acquired. It is retained by the mere intention not
to change it. : - ' :

2. ATTACHMENT: Residence of defendant.

“Residence” in the attachment laws generally, implies an established
abode, fixed permanently for a time, for business or other purposes,
although there may be an intent existing all the while to return at

- gome time to the true domicile. An actual resident in this state,

" having a domicile in another, camnot be attached here as a non-
resident.

APPEAL from Lawrence Circuit Court.
Hon. R. H. PowsLy, Circuit Judge.

U. M. & @. B. Rose, for appellant.

The dwelling place of Krone’s family was not necessa-
rily his domicilee The domicile of the fafnily follows
that of the head.  Absence from the state does mot make
one a non-resident, however protracted, if he has the
animo revertendi. 29 Ark., 280; 18 Mass., 501; 5 Bush,
671; 19 Wend. 11. “Residence” and “domicile” are
not synonymous. One may have his residence in . one
_ state. and his domicile in another.  Residence within the
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meaning of the attachment laws, is the place where a man re-
mains the greater part of his time, and where personal service
can be had upon him. See Drake on Attachment, Sec. 58 ; note
to Frost v. Brisbin, 82 Am. Dec., 427 ; 30 Grat., 718; 40 How.
Pr., 260; 54 Miss., 308; 1 Seld., 422; 75 N. C., 21; 37 N. J.
L., 492; 19 Md., 82.

W. F. Henderson, for appellee.

The testimony proponderates that Krone not only was
a resident of Missouri, but that his domicile was there.
He had at best but a commercial residence in Arkansas.
He was liable to be proceeded against as a non-resident. Drake
on Attachment, Sec.-67; 10 La. An., 726; 88 Mo., 384; 68
- N.Y.,3870;87N.J. Law, 492 ; Drake on Attachment, Secs. €5,
66 and 'note 2.

Krone & Boas were partners, and jointly and severally liable
on the note, and the firm property was properly lev1ed on.
8 Ga., 532 ; Drake on Attachment, Sec. 66.

. Cockriry, C. J. Cooper sued XKrone, Oppenheimer
and Boas on a promissory note, and sued out an attach-
ment against Krone & Boas.  There was @ judgment in
personam against all the defendants, and the attachments
were sustained.  The question chiefly litigated in the
court below, and discussed by counsel here, is. whether Krone,
who alone appeals was a non-resident of this state at the time
the attachment was sued out.

The terms “resident” and “non-resident” -used in the
provisions of our statute governing attachments, have never been

ool Besidence, defined by this court, and the provisions them-
lomicilie: . .
Meaning of. selves do not profess to determine the meaning

that was intended in their use. =~ No exact definition of these
terms, to fit all cases, is practicable, for the reason that their
meaning varies with the subject matter to which
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they are applied. = The meaning of the word citizen, in
the homestead act of 1852, was restricted to that of
“resident” merely. (McKenzie v.. Murphy, 24 Ark., 155,)
and the purpose and policy of laws relating to home-
steads, the right of the elective franchise, and other sub-
jects, show that “residence” is there to be understood in
the enlarged sense of “domicile.” So that what i3
meant by their use in any given instance must be de-
termined according to all the light that the context affords.
The definition of domicile is itself, in a measure, uncertain, -
but it is agreed that it has a broader meaning than residence.
It includes residence. Actual residence, however, is not
indispensable to retain a domiecile after it is once acquired. It
is retained by the mere intention not to change it. Story Conf!.
Laws, Sec. 44,

No word, it is said, is more nearly synonymous with
domicile than home, and it is generally agreed that a man
can have but one home or domicile, but that he may
have more than one place of residence.  The domicile of
a citizen may be in one state and his actual residence in an-
other. Savage v. Scolt, 45 Iowa, 130; Board v. Davenport, 40
Iu., 197,

Drake, in his work on attachments, section 58, says:
“In determining whether a debtor is a resident of a par-
ticular state, the question of his domicile is not necessa-
rily involved, for he may have a residence which is not in law
his domicile.”

Under the attachment law of Missouri, residence and
domicile are construed to mean about the same thing,
and any .one not domiciled in that state, may be pro-
ceeded against by attachment; but this seems to result from the
phraseology of the statute.  See County v. Moberly, 59 Mo..
238.

In other states the distinction between residence and
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domicile is taken, and the word “resident” in this connection.
is generally construed to mean an actual resident, merely, with-
out reference to the place of domicile.

Thus, where a mother left the state of her domicile and accom-
panied her children into another state, with the intention, how-
ever, of returning when their education was completed, she was
held liable to the process of attachment in the state of her dom-
icile, as being a non-resident of that state.- Alston v. Newcomer,
492 Miss., 186. S . :

In Wheeler v. Cobb, 91 N. C.; 21; the defendant- left his.
home to discharge ‘the duties ‘of - a- federal office: in
another state. ~ He always claimed the place of his old
home as his domicile, and occasionally visited it.  The
court drew the line between domicile and residence, and
sustained an attachment against him in the state of lis
domicile. : . .

The same rule was applied in a case where the defendant
was located in another state than that of his domicile for several
years attending to a law suit, although he continued to main-
tain his home in his absence as before.  Haggard v. Morgan,
1 Selden, (5 N. Y.) 422. :

Frost v. Brishill, 19 Wend., 11, reviews the previocus
New York cases, construing the meaning of the word
“resident” in- the statutes regulating the rights and. rem-
cdies of debtor and creditor; and it is there said that
they all virtually decide that actual residence - withous
regard to the domicile of the defendant, was . within . the
contemplation of .the statutes. The same case holds that
to make one a resident within the meaning of these
statutes, “there must be a settled, fixed abode, and in-
tention to remain permanently, at least for a time, for business
or other purposes.”

In Long v. Ryan, 30 Gratl., 718, the case presented
was that of a person domiciled in Washington city, whe
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removed to Virginia with .the intention of remaining
there nine months, or such additional time as might be
required to complete certain contracts for building part:
of a railroad. He rented his residence in - Washingtor
and removed the greater part of his family with him, but
without the intention of abandoning his domicile, and
during the time of his work, he always claimed Wash
ington as his place of residence, and declared his inten-
tion of returning there as soon as his contracts were
completed.  Upon this state of facts the court considered
him a resident of Virginia, and held he was not liable to be
subjected to the process of attachment given by statute against
non-residents.

In Morgan v. Nunes, 54 Miss., 308, the dcfendant was
proceeded against as a non-resident debtor in Mississippi.
The proof showed that he was a shipmaster from New
York, where he had left his family, to engage in trade
from ports on the Mississippi sound. He stated to a
witness, before the attachment, that his residence was in
New York, but he, himself, testificd that he came to Mis-
sissippi to remain permanently, and that he had  voted
there. = IHe did not keep house, and was in the county
where he claimed residence only when the vessel was in port,
but was connected in business with parties there. The court
thought he was a resident. ’

We ‘may conclude from the cases, that in contemplation of
the attachment laws generally, residence implies an established

abode, fixed permanently for a time for busi- 7%  Brsidence

attachment

ness or other purpose, although there may be an  fuws.

intent existing all the while to return to at some time or other
to the true domicile; but so difficult is it found to provide
a definition to meet all the varying phases of circum-
stance that the determination of this question may present,
that the courts say, that, subject to the general rule, each case
must be decided on its own state of facts.



552 SUPREME COURT OF ARKANSAS, [43 Ark.

Krone v. Cooper.

The evidence here, aside from the appellant’s testi-
mony, shows that at the time the attachments were sued
out, and for seven or eight years prior thereto, appellant
was carrying on a mercantile business in the town of
Walnut Ridge, in Arkansas, in partnership with his co-
defendant, Oppenheimer, and also had been engaged in
a railroad contract thereabouts with Boas; that his fam-
ily resided in St. Louis, Missouri, and that he was in the
habit of speaking of St. Louis as his home. He told one’
witness about fifteen months before suit, that he lived or
resided in St. Louis, and refused at one time to vote in a
municipal election at Walnut Ridge, giving as a reason
that his residence was in St. Louis. He had no place of
business and owned mno real estate, except in Walnut
- Ridge. He spent about three-fourths of his time there,
sometimes keeping house, sometimes boarding at a hotel.
his family occasionally visited him at Walnut Ridge,
and it is shown that be had visited his family in St
Louis, though whether his .visits were often or protracted
the evidence does not disclose. The appellant himself
testified that all of his time was devoted to the firm busi-
ness above mentioned, either at Walnut Ridge or in purchas-
ing goods abroad for the concern, which seems to have
prospered. He also testified that he came to Arkansas
from Illinois, and that his residence had been in this
state ever since; that he had offered to vote in Arkan-
sas, but was rejected on account of prejudice, as he sup-
posed ; that he had mnever registered nor voted in St
Louis; and that his wife lived in St. Louis with his chil
dren for the purpose of educating them there. He left
Walnut Ridge on Saturday, stating that he was sick and
was going home, and his effects were attached on the
following Monday.  After a few days absence he returned
to his business as usual.

The appellant’s testimony, taken alone, would estab-
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lish, not only an actual residence, but a domicile in this
state.  His honor, the circuit Judge, who determined
the facts upon the testimony, might well have concluded,
as he doubtless did, that appellant’s acts and previous
statements about his domicile, contradicted "his testimouy
in that behalf. Admitting, however, that the testimony
clearly shows that appellant’s domicile was in St. Louis,
we find nothing sufficient to show that his actual  resi-
dence was mnot in Arkansas. The burden of showing
this was upon the appellees. It was mot shown that
appellant’s regular place of abode, his dwelling place,
was in St Louis. TIf it had been, the barc fact that
he spent a great part of his time in Arkansas attending to
business interests there, would mnot have been a sufficient
answer. A mere presence, or temporary sojourn, in this
state, whether on business or pleasure, unaccompanied
by the intention of remaining for a length of time tha!
would give some idea of permanency, would mnot consti-
tute residence within the meaning of the attachment
laws, though by permanency we are mnot to understand 2
determination to stay always. Such residence, whea
established, may be lost by departure from the state
with the intention of mnot returning, or of taking up an
abode elsewhere; but a mere temporary absence from the
state, without this intention, would not render onc
amenable to the attachment law as a non-resident. ~ See Mandel
v. Peet, 18 Ark., 236.

If appellant’s temporary absence from his place of resi-
idence afforded a ground for attachment against his
property, it must be found in some other subdivision
of the attachment provision. —No error as to the judg-
ment in personam is assigned.  The judgment sustaining
the attachment must be reversed and the case remanded
with directions to grant the appellant a new trial as to that
rssue.
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(Supplemental opinion on motion to modify judg-
ment.) :

ArreAL: Supersedeas bond: Judgment in Supreme Court.

When an appellant desires to supersede an order of the circuit
court, sustaining an attachment of his property, and not also
the personal judgment against him, he should give bond and
issue supersedeas as provided in section 1299, Mansfield’s Digest.
If he execute bond as provided in section 1295, then, upon
affirmance of the personal judgment, the Supreme Court will
render judgment for it against the appellant and his sureties in
the bond, although it reverse the order sustaining the attach-
ment.

Cockrirr, C. J. Krone prosecuted an appeal from a
Judgment sustaining an attachment and awarding execu-
tion for $876.59 against him. We reversed the case as to
the attachment issue and affirmed the judgment in perso-
nam. The clerk failed to enter a judgment here against
the sureties in the supersedeas bond, and the appellee has moved
for such judgment. ‘

If the appellant had desired to supersede only that
part of the judgment relating to the attachment proceed-
ings, he might have done so by framing his bond in
accordance  with Section 1299, of Mansfield’s Digest.
He did not see fit to do this but caused a bond to be
executed to stay all proceedings under the judgment.
The appellee has thus been prevented from having exe-
cution for his money, the only means of enforcement lef:
him, inasmuch as the appellant had released the attached
property from the grasp of the order by giving bond for that pur-
pose. : :

The sureties in the supersedeas bond have aided in
this delay, and have, in effect, made themsclves parties
to the suit and agreed to pay any judgment that this
court may ‘render or order to be rendered against the
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appellant. White v. Prigmore, 29 Ark., 208 ; Mansfield’s Dig.,
Sec. 1295, Hobbs v. King 3 Metc., (Ky.) 249.

The fact that the order sustaining the attachment was re-
versed, does not affect the sureties’ liability to pay that part of
the judgment which is affirmed. The case of Rodgers v. Brooks.
.31 Ark., 194; (S. C., 30 Ib., 612); is in point. A decree had
been rendered against Rodgers for money he owed, and the
amount was charged as a lien on his lands.  On appeal the de-
cree was reversed as to the lien, and a decree entered here agaiust
Rodgers and the sureties in his appeal bond, for the money found
due.

The appellee is entitled to his judgment here under the
statute, against the appellant and his sureties and it is so order-
ed.



