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Andrews v. Cox.
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3.

Axprews v. Cox.

SaLk:  Of dam reserving unborn foal: Replevin.

‘When the dam of an unborn foal is sold reserving the foal, the foal re-
mains the property of the vendor, and after its birth may be recovered
by replevin from the purchaser of the dam, or from one purchasing her
from him, although he purchases without notice of the reservation.

SaMr: Same: Statute of frauds: Replevin.

A, by parol contract, sold and delivered to B the dam of an unborn foal,
reserving the foal, and agreeing to furnish to B ten bushels of corn to
feed the dam while suckling the colt. Afterwards, and before the birth
of the foal, B sold the dam to C, giving him no notice of the reserva-
tion of the foal. After the birth of the foal, A tendered the corn to
B, and demanded the foal of C, when weaned. C refused, and A
brought replevin for it. Held, that the property in the foal remained
in A—that C acquired no title to it by purchase of the dam of B,
though he purcbased without notice of A’s reservation,—that the parol
reservation of the foal was not void by the statute of frauds (sec. 2957,
Gantt’s Digest)—that B lost all claim to the corn by thesale of the dam,
and that C had no lien on the colt for its care and nurture.

SaLE: By vendee of property purchased on condition.

‘Where the owner of personal property is induced by fraud to sell and de-
Jiver it, he may, upon discovery of the fraud, rescind the contract and
recover the property from the vendee, but not from oue who has pur-
chased it from the vendec without notice of the fraud. But where the
owner sclls and delivers property reserving the title until the perform-
ance of some condition, no title passes until the performance of the con-
dition, and a purchaser from the vendee, though without notice of the
conditien, acquires no title to the property. The difference is, in the
first case the owner intentionally parts with the title—in the second he
expressly retains it, and his vendee has none to sell.

APPEAL from Nevada Circuit Court.
Hon. C. E. MitcaEL, Circuit Judge.

Smoote & McRae for appellants.
1. There was conflicting evidence as to the time and

manner agreed upon for the delivery of the corn, and it
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was for the jury to determine, not alone from the sale of
the mother, but from all the evidence, whether appellee
had complied with his contract to deliver the corn, or had
been released ; and, if not, the corn would still have been .
a charge upon the mule. (16 Ark., 90; 21 Ib., 559.)
Whether the sale of the mother prevented the delivery of
the corn, was a question of fact for the jury, to be consid-
ered with all the other evidence, and the court should
not have assumed it. 14 Ark., 286, 5630 ; 16 Ib., 309, 569 ;
20 Ib., 171.

2. The court erred in instructing the jury that a waiver
under all circumstances operates as a release. It should
have been left to the jury to determine whether there had
been a waiver or not. 1} Ark., 286 and 530.

3. 'This case does not come within the rules applicable
to conditional sales, where the vendor reserves title until
payment.

If appellant’s veador had notice, it would not affect ap-
pellant unless he had notice also. 12 Pick., 307; 20 Wend.,
267 ; Benjamin on Sales, sec. 433 and note i; Wade on No-
tice, secs. 61-2.

The sale and delivery of the mother retaining the brood,
is in the nature of a secret trust—strongly analogous to a
sale leaving the vendor in possession. In such cases inno-
cent purchasers are protected. 18 La. Ann., p. 608; 17
Serg. & I., 99.

Where the real owner has intentionally conferred on the
vendor the apparent (not the actual) ownership or right of
gelling—clothes him with the external indicia of right of
disposing of his property, a bona fide purchaser without
notice is protected. 20 Wend., 267; 256 N. Y., 507; 2
Daly, 426 ; Wade on Notice, sec. 67; Sadler v. Lewers, ante,
1}8.

As a general rule the brood belongs to the owner of the
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mother. (I Blacks. Com., top p. 309; 33 Ark., 208.) The
sale and delivery of the mother, conferred upoun appellant’s
vendor the apparent right—clothed him with the external
indicie of authority to sell the mule, and as appellant
bought without notice he should be protected.

4. The reservation of the mule not being in writing
was void. Sec. 2957 Gantt’s Digest.

The appellee, pro se.

The corn could nat have been a charge upon the mule,.
after the dam was sold by Milton M. Waddell to John 8.
Waddell. Smith’s Mercantile Law, 3d ed., 697 ; Third Par-
sons on Contracts, 6thed., 244 *p.; Sixth Jacobs’ Fisher's
Digest, 8483 ; Bennett et al. v. Mason et al., 7 Ark.; 253;
McFarland v. Wheeler, 26 Wend., 467; Jenkins v. Eichel-
berger, 4 Watts (Penn.), 121.

A lien is a right in one man to retain that which is in
his possession until certain demands of him, the person in
possession, are satisfied. Alexander v. Pardue, 30 Ark., 359.

Evidently appellant could not retain possession of the
mule until appellee paid Milton M. Waddell the corn,
for if there was ever a lien, and it was assignable, it was
never assigned.

We submit that this case does come under the head of
conditional sales, retaining or reserving title until some
act is performed, or some condition happens, subsequent
to the sale.

For the owner of a female domestic animal may during
the period of gestation contract for the sale of the in-
crease. McCarthy v. Blevins, 5 Yerger, 595.

If he could contract for the sale of theincrease he could
upon the same principle reserve title to himself,
for a party may retain title to himself to property
which has only a potential existence at the time of
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the contract. DBut he can not retain a lien upon it at law.
Homlet v. Tollman 4 Graves, 80 Ark., 505; Zutcherman v.
Roberts, 109 Mass., 53 ; Singer Man. Co., v. Grayham,8
Oregon, 17 ; Aultmanv. Mallory, 5 Neb., 178 ; Mount v. Horris,
18. 4 M. (Miss.), 185; Lane v. Bourland, 1}, Me., 177.

Appellee’s delivering the corn to Milton M. Waddell
was not a condition precedent to his right to recover the
colt. Had it been made so by contract, as contended by
appellant, appellee’s performance was waived and excused
by action of said Milton M. Waddell. Newman Pleading
and Practice, 337, et seq.

Eaxiv, J. Replevin for a young mule. Cox had sold
the dam to a third party whilst in foal, reserving the prop-
erty in the foal to be produced, and agreeing to furnish
the vendee ten bushels of corn to feed the dam whilst suck-
ling the colt. It was all verbal.

Before parturition the dam passed into the hands of ap-
pellant Andrews, for a valuable consideration, and without
notice of the rights of Cox, who claimed the mule from his
vendee, and offered to haul the corn according to agree-
ment, His vendee advised him of the sale of the dam, and
that she had passed into the hands of Andrews, and ad-
vised him not to haul the corn as Andrews claimed the colt.
He then demanded the young mule of Andrews, and
being refused, brought this suit. He recovered judgment
upon a verdict of a jury in the Circuit Court, to which the
case had been taken by appeal for trial de novo, and An-
drews saving all points by motion for a new trial and bill
of exceptions, now appeals here.

The sale of the dam was in February, 1879, and the
terms were about these: The vendor reserved the foal as
his own property, and agreed to give the vendee ten bush-
els of corn as compensation for allowing the mare to suckle
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the foal until it was four months old. He says the corn
was to be delivered the nextfall. Thevendee saysthe corn
was to be delivered when the colt should be foaled, to sup-
port the mare in suckling. Neither of them, however, say
that the payment of the corn was to be a condition precedent
to the vesting of title in the plaintif. The mule colt re-
mained his property according to the contract, both en ventre
and after birth, never having been sold.

Two questions arise: 1. Was the property of the ven-
dor lost by the sale of the mare by the vendee to an inno-
cent purchaser, before the birth of the mule? 2. If not,
did the innocent purchaser of the dam have a lien on the
colt, either for ten bushels of corn or its value, or for a
quantum meruit for the use of the mare in suckling?

The common law maxim is that in case of animals, par-
tus sequitur ventrem, and generally the owner of the dam is
the owner of the offspring before birth and after. But all
potential products of specific property, such as growing
crops, the increase of animals, wool on sheep, etc., are, if
the articles be specific, subjects of sale, even before produc-
tion. (Blackstone’s Commentaries, Book 11,p. 890;.1 Parsons
on Cont.,523) There is no difference in principle between
the sale of an unborn foal, reserving the dam, and the sale
of the dam reserving the foal, except that in the latter case
there is, or may be, immediate delivery. There can be no
doubt that as between the parties in this case, at com-
mon law, the dam became the absolute property of the
vendee, and the foal remained that of the vendor.

From this standpoint the instructions given by the court,
upon the part of plaintiff, proceeded further to state, that,
as Cox’s vendee of the mare had no title to the foal, he
could transfer none to be vested in Andrews, and that even
if the agreement to pay the corn should be held a condi-
tion precedent to the plaintiff’s right of property and pos-
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session, it was waived by the sale of the dam to a third
party; and also that it would be waived by declining an of-
fer to perform it.

On the other haud the court refused to instruct the jury
to the effect, that by failure to furnish the corn as agreed,
the plaintiff lost the right to take the mule, or that the de-
fendant would be protected in the property of the foal as
an innocent purchaser without notice; or, that the contract
of reservation of the foal, being without writing, was void.

The prima facie evidence of title to the foal, resulting
from the common law maxim, and which always prevails
in the absence of some special contract, is not so conclusive
as not to permit a separate and distinct property in the foal
even en ventre—that is, an entire and distinct property in
some one other than the owner of the dam—as distinct as
if the animals were separate. Hence, to sell the dam with-
out the foal is in no true sense a reservation out of the
thing sold. It is simply the sale of one piece of property,
without another, which remains the property of the ven-
dor.

There is a large class of cases in the books proceeding
from this general doctrine, that where, as between two in-
nocent parties, the title of one or the other must be lost,
the misfortune must rest upon the one who designedly or
by negligence has placed some third person in such appa-
rent control of the title as to enable him to perpetrate a
fraud upon the other, if that other be deprived of the title.
It was upon this doctrine that the case of Sadler v. Lewers,
ante, 148, wasdecided at the present term. A pretty extensive
review of this group of cases discloses that they are, almost
all, cases in which the party on whom the burden was cast,
really intended to part with his title, or to give another the
authority to affect it, although he may have been induced
thereto by such fraud or mistake as would have enabled
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him to annul the transaction. Insuch cases he must suffer
before an innocent purchaser for value, because the title or
right to affect the title has once gone voluntarily out of
him, if even but for a short time, and it would be unjust
for him to retake it to the injury of one as innocent as
himself. Such was the case of Sadler v. Lewers. Further
illustrations of the principle as applicable to sales may be
seen in cases reported as follows: In Kentucky, 3 J. J.
Marsh, 440; 7 B. Monroe, 92; Maine, 33 Me., 202; Massa- '
chusetts, 6 Mete., 68; 12 Pick., 307; New York, 31 N. Y.,
507; 32 Barb., 490; Pennsylvania, 40 Pa. St., 417; Tennes-
see, § Sneed, 703; Virginia, 6 Grait., 268.

Cases of equitable estoppel by standing by, etc., rest
upon a different equity. We are now considering ques-
tions at law.

But the great mass of cases, with some few exceptions,
only, decline to extend this principle to deprive one ot title
to a chattel, who never meant to dispose of it at all, nor to
enable any one else to affect his title, nor did any act with
regard to it which he might not properly and fairly do in
the management of his own concerns. One of the few
cases, per contra, in which this matter is discussed, is that
of Hall v. Hicks, 21 Md., 406. In that case there was evi-
dence of fraud also, and the case may thus be brought in
line with others; but the court did not put it on that, treat-
ing the matter as a conditional sale, by which property
was to remain in the vendor after delivery, until conditions
should be performed, which never were. The court held
that an innocent purchaser from the vendee in possession
would be protected. Mr. Justice BarToL, delivering the
opinion, said that it was universally conceded that prop-
erty obtained by fraud, even under a void contract which
would authorize reclamation from the vendee, could not
be reclaimed from an innocent purchaser from the vendee,



480 SUPREME COURT OF ARKANSAS,

Andrews v, Cox.

and added: * An examination of the authorities, and a
careful consideration of the subject, have led us to the con-
clusion that the same rule applies, and that a bona fide
purchaser without notice of the condition upon which his
vendor has acquired the possession, will be protected
against the claim of the original vendor, in the same man-
ner, when the sale and delivery are conditional, as where
the possession has been obtained by fraud. It seems to us
that the same equitable principle lies at the foundation of
the rule, and is equally applicable to both classes of cases.”

It certainly seems so, at first blush, and this may, in-
deed, be the correcter view in a broad sense of justice, but
upon somewhat technical grounds, perhaps, the current of
authorities seems otherwise. See the matter discussed in
Coghill v. Mitford and New Haven R. R. Co.,8 Gray, 545,
where the distinction is clearly stated as follows: * By a
sale and delivery of goods, procured by fraud, the property
passes because such is the agreement and intent of the par-
ties. Therefore, the vendee, having the property as well
as the possession of the goods, can pass a good title to a
purchaser, who takes the goods in good faith, and without
notice of the fraud. * * * But in the case of a condi-
tional sale, and delivery, the title does not pass from the
vendor until the condition is fulfilled. The vendee obtains
no right under such sale to dispose of the property, but
only to hold it until the terms of the contract be complied
with.”

Reference is made to the case of White v. Garden, 10 C.
B. 918, which was a case of fraud, but the remarks of the
judges sustain the view of the Massachusetts court.

Without citing the authorities here, it may suffice any
one desirous of pursuing the investigatioun, to say, that in
the twelfth edition of Kent’s Commentaries, which had
been relied on in the Maryland case (marg. p. 497, of vol.




NOVEMBER TERM, 1883. 431

Andrews v. Cox.

2), there is a note collecting the authorities, which hold
that in case of a conditional sale with delivery, which
amounts to an executory agreement that the title shall not
pass until the happening of a certain event, the title of the
vendor is preferred to that of a bona fide sub-purchaser.
In other words, the doctrine of caveat emptor prevails not-
withstanding the possession. A very little reflection will
satisfy the mind that it will not do to make possession of
personal property in modern times conclusive evidence of
title in favor of a bona fide purchaser. Personal property
is not required to be conveyed by deed and recorded. That
would be intolerably burdensome. The business usages
and social customs of modern life render it convenient
that the property of one man should be frequently in-
trusted to the control of another, and now, even less than
formerly, can possession give any assurance of title. It is
enough that one who designed to denude himself of title,
should be estopped from reclaiming from an innocent pur-
chaser, otherwise there is no principle upon which we
could stop short of holding that one who had loaned a
horse or carriage to a friend, miglkt have it sold without
his consent.

This case now in judgment is not a case of counditional
sale, but it stands upon the same grounds, in so far as the
vendor of the dam never sold nor meant to sell the foal—
that although he gave possession, he never gave property,
nor any right to property in the foal. And it stands upon
stronger grounds in favor of the original owner of the
dam, that he was obliged to give up the possession, if he
chose to exercise the right of selling the dam separate from
the foal. It was not a voluntary thing, as the foal could
not be retained in his own hands. The nature of the case
relieves it of all color of fraud. The strictest good faith
could not have managed better.

31
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It results that the property in the foal never passed out

of appellee Cox ; that his vendee of the dam has no inter-

est in the foal to sell, and that Andrews took none, as a
sub-purchaser.

Thereser- It is contended, however, that Andrews is protected by

vation of
foal notgection 2957 of Gantt’s Digest, the same being part of our

f::.‘:lﬁadél"!}statute of frauds. It provides, amongst other things,
that “where any reservation or limitation shall be pre-
tended to have been made of any use of property, by way
of condition, reservation or remainder in another, the
same shall be taken, as to all creditors and purchasers of
the persons so remaining in possession, to be void, and that
the absolute property is with the possession, unless such
loan, reservation or limitation of the use or property, were
declared by will or deed in writing, proved or acknowl-
edged, and recorded as required, etc.”

" We think this statute has no application to the case
under consideration. There was no pretended sale of the
foal, no loan of it, nor with regard to it was there any res-
ervation or limitation pretended to have been made, of
any use of the property, by way of condition, reservation
or limitation in another. It was simply never sold at all.
The dam was, and the foal must of necessity have been,
carried out of the owner’s possession by the dam, but
there was no contract nor intention to change the title.
See State Bank v. Williams et al., 6 Ark., 156.

Conceding the right to sell the dam separately, the rest
follows. The reservation of the foal was only apparent.
The confusion of ideas results from the necessity that the
possession of the foal should attend the possession of the
dam, and it was necessary to express in the contract that
the foal was reserved from the sale. But that is uota
use, limitation or condition with regard to the property
sold.
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In the discussions of this question the court has not
overlooked the case of Carroll v. Wiggins, 30 Ark., p. 402,
in whichit washeld that upon a conditional sale of personal
property, the title does not vest in the vendee until the
condition be performed, and it is cited now to show that
the statute above set forth has no bearing upon property
not really meant to be sold, and the title changed, until
the happening of the designated event. In that case the
question of innocent purchaser did not arise, but the court
in quoting Story on Sales, sec. —, upon another point, that
is to show that the property cid not pass until the per-
formance of the condition, used also the langnage of Mr.
Story, “except as to bona fide purchasers for a valuable
consideration.” The court, however, afterwards cites from

the same author (on contracts) the expression that ¢« as to

subsequent bona fide purchasers, etc., of the vendee the
case may be different.”” There are indeed cases of sale
in which the vendor reserves some “special claim” on the
property until performance of a condition, in which bona
Jide purchasers would get a good title, and it is in connec-
tion with this class that Mr. Story speaks. However that
may be, tte point was not considered nor determined in
the case of Carroll v. Wiggins, as it was not in any manner
involved. All that we now determine here ig, that where
there has been no sale at all of the property in question,
but a necessary cessation of possession, in company with
other property sold, the owner can no more lose his title,
by a bona fide purchase by a third party, than if he had
loaned or lost the goods.

Passing to the question of lien, we say in the begmnmg, No lien

or care

that there is no manner of construction of the contract and nur-

ire of the

proven, which would make the payment of ten bushels of Sot.

corn a condition precedent to the vesting of the property
in the foal in Cox. He had never parted with it at all.
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Of necessity, the colt at first mnst be reserved, and to pre-
serve his property until he might prudently take it back,
he made it part of the contract of sale of the dam that his
vendee should allow the colt to suckle her for four months,
agreeing as compensation to give ten bushels of corn.
His vendee abandoned that contract at once, and by sell-
ing the dam before parturition, not only put it out of his
own power to fulfill his agreement, but attempted to appro-
priate the property in the colt. At least that was the result
of selling the dam in foal without notice that the foal was
another’s. He lost all claim to corn, then or at any other
time. He seems to have conceded this, and very properly
declined to receive it. He made no effort, either, to assign
the claim for corn to Andrews. The latter stands as if no
such contract was ever made between Cox and the first
vendee. .

The colt was not received and nurtured by Andrews
upon any contract with the owner. It was not held by
him by virtue of any right. In the best aspect of the
cage, the foal came into his possession involuntarily and
he bestowed upon it care, and provided for its nurture,
supposing it to be his own. No lien is given by law in
such cases. If he is entitled to any compensation it must
be by suit against the owner on a quantum meruit or quan-
tum valebat.

Taking the instructions together with the ev1dence, we
find no error in refusing a new trial.

Affirm the judgment.




