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LITTLE ROCK AND FORT SMITH RAILWAY COMPANY V. BARKER 

AND WIFE. 

1. SPECIAL JUDGE: 
When a special judge, elected in the absence of the regular judge, is 

disqualified in a particular case, another special judge may be elected 
for that case. 

2. PRACTICE: Court can not direct verdict of jury. 
It is the settled ruling of this court that the Circuit Court can not, 

under the provision of our Constitution, determine the sufficiency 
of evidence, and direct the jury what verdict to find, when there is 
any evidence tending to sustain the issue. 

3. DAmAGEs: Excessive oured by remittitur. 
A verdict for excessive damages may be cured by release of the excess, 

in actions for torts, as well as in actions on contracts. EAKIN, J., 
dissenting, holding that an excessive verdict should be set aside in toto. 

4. SAME: In torts, how assessed: For death, of child. 
Damages for injury to real or personal property must be ascertained 

and assessed from the testimony of witnesses; and so for the death 
of a person earning, or capable of earning wages or doing service. But 
where damages are claimed for the death of a child incapable of 
earning anything, or rendering service of any value, the value of its 
probable future services to the parent during its minority, is a matter 
of conjecture, and may be determined by the jury without the testi-
mony of witnesses. EAKIN, J ., dissenting, holding that there should 
be proof in all such cases.
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5. SAME • Jury subject to restraint of court. 
Our statute does not, and could not, under our Constitution, limit the 

recovery of damages for injuries resulting in death, or for injuries to 
persons or property. But a jury is not without restraint, and if its 
assessment be so enormous as to shock the sense of justice, and to 
indicate that the verdict is the result of prejudice or passion, the 
Circuit Court should set it aside; and, if it refuse, this court will 
reverse the judgment. 

APPEAL from Lonoke Circuit Court. 
Hon. JOHN HALLIIM, Special Judge. 

Clark & Williams, for appellant: 
1. Sec. 21, article 7, Constitution, is a statutory power of 

appointment, and must be strictly construed. Not more 
than one special judge can be elected at a time. The elec-
tion of one exhausts the power. Commissioners v. Nichols, 
4 Ohio St., 260; Est. of Tichnor, 13 Mich., 44; Andover Co. 
v. Gauld, 6 Mass., 40, 74; Franklin. Gas Co. v. White, 14 
Mass., 285, 9; Field v. The People, 3 Ill., 79; Cantrell v. Ow-
ens, 14 Md., 215. 

2. There was no evidence of any such carelessness, 
negligence, wantonness or intentional disregard of such 
duty towards the child on the track by defendant's em-
ployees, after it was discovered to be there, as the law 
requires in such cases. In short, there was no evidence to 
sustain the verdict. Cite Bell v. Hannibal R. R. Co., 11 
Cent. Law Jur., p. 378; Harlem, v. St. L. and N. R. Co., 64 
Mo., 480; Wharton on Neg., sec. 114, et seq., 553, 560; 2 
Thomp. on Neg., 123; Sher. & Red. on Neg., sec. 5; Harlem 
v. St L. R. C. and N. R. Co., 64 Mo., 480; R. Co. v. Norton, 
24 Penn. St., 465; Melherrin v. Delaware R. Co., 81 Pa. St., 
366; Galena R. Co. v. Jacobs, 20 Ill., 478; Lake Shore R. 
Co. v. Hart, 87 Ill., 529; Hill v. Glanding, 42 Pa. St., 493;
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Jefferson R. Co. v. Goldsmith, 47 Ind., 43; Brown v. Hanni-
bal R. Co., 50 Mo., 461; Balt. R. Co. II. The State, use, etc., 36 
Md., 466; Lafayette R. Co. v. Huffman, 28 Ind., 287; Pitts-
burg R. Co. v. Collins, 7 Law Reporter, 153; Penn. R. Co. v. 
Sinclair, 7 Law Reporter, 558; ain. R. Co. v. Eaton, 53 Ind., 
89; Phil. and R. R. Co. v. Hummell, 44 Penn. St., 375. The 
jury wholly disregarded the second, third and fourth in-
structions of defendant. They were compelled to do so, 
or disregard plaintiffs' instructions, for they were flatly 
contradictory of each other. Bell v. Hannibal and St. Jo. R. 
R., Cent. Law Jour., vol. 2, No. 20, p. 391; Meyer v. Midland 
R. R., 2 Neb., 319. 

3. There being no case for the jury, the court should 
have given the first instruction asked by defendant. Mor-
gan v. Duffle, 9 Cent. Law Jour., 12; Martin v. Van Horne, 
etc., 5 Ark., 72; Hill et al. v. Rucker, 11 Ark., and Justice 
WATKINS ' opinion; Pleasants v. Font, 22 Wall., 120; Parks 
v. Ross, 11. How., 362; Schuhardt v. Allen, 1 Wall., 359; 
Merchants Bank v. State Bank, 10 Wall., 601, 637; Hick-
man v. %Jones, 9 Wall., 197, 201; Wild v. B. R. Co., 24 N. 
Y., 330; S. S. R. Co. v. Miller, 25 . Mich, 274; Mah,er v. R. 
R. Co., 61 Mo., 267; Fletcher v. B. R. Co., ib., 484, Cent. 
Law Jour., vol. 9, p. 102; Parker v. Jenkins, 3 Bush. (Ky.), 
587; Von Schoick v. Hudson R. R. Co., 43 N. Y., 527. 

4. Argue that St. L., I. M. and S. R. Co. v. Freeman, — 
Ar7c., should be overruled, the plaintiffs' instructions in 
that case being outrageously erroneous and misleading. 
See Meyer v. Midland P. R. Co., 2 Neb., 319; 14 Ark., 287; 
ib., 530; 18 ib., 521; 19 ib., 701; 5 Ar7c., 651; 8 ib., 183. 

5. The fifth instruction of defendant should have been 
given, being the same in principle as the one in the Freeman 
case, which the court held should have been given. See on 
this subject, 26 Ar7c., 3; Austin v. N. J. St. Co., 43 N. Y., 75; 
Davis v. Mann, 10 Mees. & W., 545; R. Co. v. Norton, 24
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Pa. St., 465; Carroll v. Minn. R. R. Co., 13 Minn., 30; 
Green, v. Erie R. R. Co., 11 Hun., 333; Kinyon, v. N. Y. R. 
Co., 5 Hun., 479; Jefferso'n R. Co. v. Goldsmith, 47 Ind.; 
Cin. R. Co. v. Easton., 53 Ind.; Phil. Co. v. Spearen, 46 
Penn. St., 300; McMillan v. Burlington R. R. Co., 46 Iowa; 
and especially Phil. and R. R. Co. v. Hummell, 44 Pa. St., 375; 
Bell v. Hannibal R. R. Co., 11 Cent. Law Jour., 398, No. 20; 
Sher. & Red. on Neg., sec. 36, and cases cited. Bullock v. 
Babcock, 3 Wend., 391; Thomp. on Neg., vol. 1, p. 246, sec. 5. 

6. The ninth instruction is right as far as it goes. An 
exception should have been added, "thiless the injury was 
the result of intentional negligence on the part of defend-
ants," etc. Wharton on Neg., 310; Glassy v. R. R. Co., 57 
Penn. St., 172; Pittsburg R. R. v. Pearson, 72 Penn. St., 
169; Bellefontaine R. R. v. Snyder, 24 Ohio St., 670; Jeffer-
sonville R. R. v. Bowen, 49 Ind., 154; Hunt v. Geir, 72 Ill., 
393.

7. It was error to allow a remittitur in an action ex 
delicto. It is only allowable in actions ex contractu, to cor-
rect excesses in estimating amount due, etc., or demanded. 
Chitty Plead., 114, 206, 371, 339; Bance Institutes, vol. 3, 
238; Crest v. Dodges, 3 Dev., 203; Nudd v. Wells, 11 Wis., 
407; Pantens v. Commonwealth, 4 Watts & Serg. (Pa.), 52; 
Thomas v. Warwick, 13 Texas; 580, where the true rule is laid 
down.

8. The damages are excessive, and this must be adjudged 
of by the verdict undiminished by the remittitur. Plaintiff 
is entitled to nothing outside of the statute. The future 
profits of such a child are too remote, uncertain and shad-
owy to justify such a verdict. Over and above expenses of 
raising, five hundred dollars would be the utmost that could 
be presumed. 

9. This act singles out one class of a community and 
gives an action against that class alone, and leaves all others
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to commit such acts with impunity. Is such an act constitu-
tianal ? Sher. & Red. on Negl., 291, 293, note 3. 

W. F. Hill and S. P. Hughes, for appellees: 

Refer to brief in same case in 33 Ark., 350. The opinion 
in, that case settles the law of this. 

The language of sec. 21, art. I, Constitution, is broad 
enough to cover cases like this, when the special judge 
elected is disqualified, and was so intended. The first 
judge was disqualified (Const., art. 7, sec. 20), and hence, 
no election in this case. These sections should be liberally 
construed. 1 Gill (Md.), 166; Black, W. Tax Titles, sec. 
232. 

S. P. Hughes, for appellees: 

As to the question, how far the jury can give damages 
for death of an infant child without proaf of value of its 
services. 

There can be no expert testimony as to the value of the 
probable services; it is simply speculation — a matter of 
judgment—resting in the experience and observation of 
persons, and the jury are the only and final judges of such 
probable value of the probable services. (Black v. C. R. R. 
Co., 10 La. Ann., 33; Cookley v. North Pa. R. Ca., 10 Amer-
ican Railway Times, No. 12; 6 Ain. Law Reg., 355, quoted 
in note 11 to sub-sec. 10 of sec. 199, Redfield on Railways.) 
In Odenfield v. N. Y. and H. R. R. Co., it was held that no 
proof of special or pecuniary damages was necessary to 
sustain the action. (3 E. D. Smith, 103 N. Y.) See also 
the opinion of this court in this same case, in 33 Ark., p. 
368; also Shearman & Redfield on Negligence, 3d ed., sec. 
603; Penn. R. Co. v. Ogier, 35 Penn. St., 60; Chicago' v. 
Mayor, 18 Ill., 349; Chicago R. Co. v. Shannon, 33 Ill., 
338.
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W. F. Hill, for appellees, on this same question, cites, in 
favor of the rule as laid down by co-counsel Hughes, Field 
on Damages, sec. 636; McIntyre v. N. Y. C. R. Co., 37 N. Y., 
281 ; Ihl v. Forty-second St., etc., Co., 47 N. Y., 317. "The 
jury may infer, without proof, that the services of a boy 
from eleven until twenty years of age, were valuable to Ms 
father, and estimate that value upon their own knowledge." 
Field on Dam., note 3 to sec. 636; O'Mara v. Hud. R. R. Co., 
38 N. Y., 445; Drew v. Sixth Avenue R. Co., 26 ib., 49 ; Old-
Field v. N. Y., etc., R. Co., 14 ib., 310; Penn. R. Co. v. 
McClosky, 23 Penn. St., 526; ib. v. Banton, 54 ib., 495. 

See also Frank W. Peebles on "Death by Wrongful Act," 
vol. 5, number 3, p. 347 of Southern, Law Review, citing 5 
Wall., 90; -51 Pa. St., 315 ; 18111., 349; 2 Col., 442; 75 Ill., 
468; 49 ib., 426; 57 Pa. St., 335 ; 55 ib., 60; 62 ib.; Pa. I?. 
Co. v. Goodman, 32 Barb., 25; 28 Wis., 522; 38 Gal., 409; 
53 ib., 12; 41 ib., 223, etc., etc. 

Pecuniary damages will be presumed in a suit for the 
death of a child by the parents. Adm., etc., v. Ohio Dife.. 
etc., Co., 1 Disney, 259; 24 Md., 271; 66 Penn., 395 ; Con-
don,v. G. S. R. Co., 16 C. S., N. S., 415; Chicago v. Shelton, 
supra. 

ENGLISH, C. J. I. This case has been here before, and is 
reported in 33 Ark., 350, etc. The judgment was reversed 
on that appeal, and the cause remanded for a new trial. 
There was a new trial, which resulted in a verdict and 
judgment for the plaintiffs, and defendant again appealed. 
The clerk of the court below, in making out the transcript 
on this appeal, has copied into it the opinion of this court ren-
dered in the former appeal, a copy of which was sent down 
with the mandate of reversal, as a guide to the court below, in its 
subsequent proceedings in the cause. 

One of the rules of practice adopted by this court as
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early as 1837, and which has never been repealed, provides that 
"when a cause has been 6nce before the court of appeals, and 
a transcript is again called for, to have errors which occurred 
after its return corrected, the second transcript should begin 
where the former ended, omitting the opinion of the appellate 
court," etc. 1 Ark. Rep., 9. 

The reason for the rule is obvious. The opinions of this 
court are recorded here, and published in the Reports, and 
it is useless to copy them into transcripts on second ap-
peals. 

The clerk of the court below is among the most expe-
rienced and skillful clerks of the State, and rarely fails to 
comply with the rules of this court in making out trans-
cripts. He has committed an error, however, in copying 
the opinion of this court into the transcript on this appeal, 
and will be allowed no costs for so much of the tran-
script. 

II.	The trial involved on this appeal occurred during 
the September term, 1879, of the Circuit Court

1. Special 
of Lonoke County. The record shows that on	Judge.

 

Monday, the fifteenth day of September, 1879, a day of said 
term, the Hon. Joseph W. Martin, the regular judge of the 
court, not being in attendance, Hon. Sam W. Williams was duly 
elected special judge, to preside during the remainder of the 
term, or until the appearance of the regular judge. 

That the special judge so elected to bold the court in the 
absence of the regular judge, being an attorney in this cause, 
and being disqualified to preside at its trial, Hon. John Hal-

lima was elected special judge to try the case, qualified, and 
the case was tried before him. The appellant objected to his 
competency to sit as judge in the case, which was overruled, 
and 'the objection was again made in a motion in arrest 
of judgment, and again in the motion for a new trial, and over-
ruled. 

39 Ark.-32
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The objection is that there could not be two special judges 
at the same time. 

The first special judge was elected to hold the court in 
the absence of the regular judge. He had the general powers, 
and was in the place. of the regular judge during his absence. 
But he was disqualified to preside in a particular case—this 
case—and a special judge was elected to try it. Section 21, 

article 7, of the Constitution seems broad enough to provide 

for the two emergencies. - 
The cases cited by counsel for appellant on this point have 

no application whatever to the appointment of special 
judges.

III. It was made ground of the motion for a new trial that 
the verdict was contrary to the evidence and the instructions 
of the court. 

. It is sufficient to say of this ground that there was some 
evidence to sustain the verdict 

IV. Plaintiffs moved for ten instructions, to each and 
all of • which defendant objected, but the court gave them, 
and defendant excepted to the ruling • of the court, and 
made the giving of these instructions ground of the motion for 
a new trial. 

Orr the former trial thirteen instructions were given for 
plaintiffs, and such of them as were specifically objected to 
were reviewed on the first appeal, and held to • be substan-
tially correct announcements Of law. The ten given on the 
second trial for plaintiffs, and now before us, were substan-
tially taken from the series of thirteen given on the first 
trial, and so reviewed. They are in harmony with the 
opinion of this court on the former appeal, and must be 
treated as the law of the ease, the evidence on the two trials, 
as to negligence and contributory negligence, not being mater-
ially different. 

V. Defendant moved ten instructions. The plaintiffs
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objftted to the first, fifth and ninth of them, hut consented 
to the giving of the others, and the court refused the first 
and ninth, and also refused the fifth as formulated, but gave 
it in a modified form, and defendant excepted to the ruling 
of the court, and made it ground of the motion for a new 
trial. 

The first was: "The court instructs the jury that there is not 
evidence sufficient in law in this case to sustain

Practice: a verdict for plaintiffs upon the point of negli- 	 1.
In- 

structions: gence on the part of the defendant railway 	 Court can 
not direct 

company, and the jury are directed to bring in 	 verdict of 
jury. 

a verdict for the defendant." 
It was said in the opinion on the former appeal, that the court 

could not have given such an instruction without encroaching 
upon the province of the jury, if there was any evidence tending 
to prove the issue on the part of the plaintiffs. 33 Ark., 370. 

This court has repeatedly decided, and it must be regarded 
as settled, that such an instruction can not be given, where 
there is any evidence tending to sustain the issue, under the 
provision of the Constitution that "judges shall not charge 
juries with regard to matters of fact, but shall declare the law." 
Section 23, article 7. 

There was some evidence in this case tending to prove the 
issue on the part of the plaintiffs. 

It may be seen by reference to the opinion delivered on 
the former appeal, that the action was brought by Emma 
0 Ammon, then a widow, who, pending the suit, intermarried 
with Barker, and he was joined with her as a co-plaintiff. That 
the object of the suit was to recover damages of the defend-
ant corporation for the killing of her son, Alpheus D Ammon, 
a child five years old. 

The death of the child was alleged to have been caused 
by the negligence of the servants of defendant who were 
in the management of the train which ran over and caused
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its death, in the town of Argenta, about the twenty-sixth of 
April, 1875. The answer denied negligence on the part 
of defendant's servants, and alleged contributory negligence 
on the part of the plaintiff mother, as the proximate cause of 
the death of the child. 

To show that there was some evidence tending to prove 
the issue on the part of plaintiffs, T. S. Diffey, witness for 
plaintiffs, testified, in substance, that he was an engineer 

"and machinist, and had run as . engineer on trains about 
seven years. That on the twenty-sixth of April, 1875. he 
was foreman of defendant's railroad shops in Argenta, and 
lived in the house occupied by Mrs. Ammon, which, was 
twenty-five or thirty yards from the railroad track. The place 
where the accident happened was from two hundred and 
fifty to three hundred yards from the house. He was 
standing in the door of the railroad shop, which was about 
ninety yards from where the child was run over. There 
were three tracks there, and the child was between the 
middle and the left-hand track as you go west, or north. 
The child then was facing the middle track, upon which 

• the train was running. The tracks were about four to five 
feet apart. Witness heard the whistle of the engine, and 
this attracted his attention to it. The engine was then 
two hundred and twenty or two hundred and forty feet 
from the child, and was running twelve to fifteen miles an 
hour. He supposed the engineer saw the child, from the 
whistle being blown in an unusual place. Shortly after 
witness saw it between the tracks, it got on the track upon 
which the engine was running, but in the meantime the 
engine had run some distance	say seventy to eighty feet. 
Witness supposed the engineer saw the child, from the 
whistle being blown. He thought there was no danger, 
because the engineer had ample time to stop the train. Had 
it not been for' this, he would have run and caught the
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child. When the child got on the track, and about the 
middle of the track, which was but an instant from the 
time he first saw him, the cattle-alarm sounded. The first 
whistle was only a signal, and did not call to brakes. The 
cattle-alarm calls to the brakes, and also warning brake-
men and all others that there is something on the track 
ahead of the train. Could not say when the engineer 
reversed the engine, but when within about fifteen or twenty 
feet of the child, he gave her steam on the back motion. Ap-
plying steam on back motion, if the engineer applies it right, 
with a sanded track, will hold back more than half a dozen 
brakes, when the engine is going ahead. 

When the engine struck the child, it was on the right-
hand rail, having passed across the track diagonally about 
eight feet. All the wheels of the engine passed over the 
child, but not those of the tender. The engine ran about 
eighteen feet after it struck the child before it fully stopped. 
The child was taken out from between the engine and 
tender, carried home, and died about eight o'clock that 
night. The engine was light, weighing from twenty-six 
to twenty-seven tons. The tender weighs eleven tons. The 
train had two coaches attached to it. The engineer could 
have seen the child on the track, say five hundred feet. 
There were no cars on the side-track to obscure the view. 
The child was about midway between the tracks when the 
whistle first sounded. The train was about one hundred 
and twenty-five feet long. The train could have been 
stopped in one hundred feet, by putting down brakes, 
reversing the engine, giving steam, and sanding the track. 
The engine was from one hundred and forty to one hun-
dred and sixty feet from the child when it got on the track. 
One whistle was blown before it got on the track, etc. 
After the child got on the track and the brakes were 
whistled down, the agents on the train used, in his opinion,
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all the means within their reach to stop the engine and save 
the child, but they did not use some of the means soon enough, 
and did not sand the track at all as he saw. They may have 
reversed the engine in time, but did not put on steam until 
they got within fifteen or twenty feet of the child. It was not 
prudent to fail to put on steam as soon as the engine was re-
versed, etc. 

There was much more and .conflicting evidence, but the 
above is siifficient to show that the court properly refused 
the first instruction moved for defendant, which would 
have withdrawn from the jury the consideration of 
the facts, and obliged them to return a verdict for defend-
ant. 

VI. The ninth instruction was as follows: "That the 
action in this case is for damages sustained by the mother, 
the plaintiff, for injury to the child by loss of service, and 
her contributory negligence as a question of law, in permitting 
the child to be at large and trespass upon the defendant's track, 
at that time and place, is a bar to her recovery, and the jury 
must find for the defendant." 

This instruction was properly refused. It assmnes that 
the mother was guilty of contributory negligence, which 
was a question of fact for the jury. (Field on Damages, see. 
1SS), and upon such assumption, as matter of law, declares 
it to be a bar to her recovery, and directs the jury to find 
for the defendant. St. L., I. M. and S. I?. Co. v. Freeman, 36 
Ark., 51. 

The tenth instruction on the same subject, which the court 
gave, was sufficiently favorable to defendant. It was: "That 
if the jury believe that the mother of the child was guilty of 
negligence in permitting the child to be upon the railroad tracks, 
where it ought not to be, and that such negligence was the prox-
imate cause of the injury, they must find for de-
fendant."



39 Ark.]	 NOVEMBER TERM, 1882.	 503 

Little Rock and Fort Smith Railway Company v. Barker and Wife. 

The fifth instruction as moved by defendant, and refused 
by the court, follows: "The sole necessity for the exer-
cise of any care or diligence toward the child, Alpheus 
Ammon, was occasioned by his getting on the track ahead 
of the train, and unless the jury find from the evidence, 
that the child was known to be in danger by the corn-
pany's agents on the train, in time to have avoided the 
injury by the use of proper care and diligence, they will 
find for defendant." 

The court gave the instruction in a modified form as fol-
lows: 

"The sole necessity for the exercise of any care or dili-
gence towards the child, Alpheus D. Ammon, was occa-
sioned by his getting on the track ahead of the train, and 
unless the jury find from the evidence, that after the child 
was known to be in close proximity to the track and approach-
ing it ahead of the train, in time to have prevented the injury 
by the exercise of due diligence and care, they will find for 
the defendant." 

The modification made the instruction more definite and in-
telligible, and was founded upon the special evidence in the 
case. The danger indeed existed whilst the child was playing 
in the proximity of the track, and the engineer should have 
begun his precautions, if he did not, when the child was first 
discovered in so perilous a position. 

Upon the whole the instructions given for plaintiffs, and 
such as were given for defendant, fairly submitted to the 
jury the question of negligence on the part of the defend-
ant, and contributory negligence on the part of the mother of 
the child. 

VII. It was made ground in the motion for a new trial, 
that the damages awarded were excessive. 

It was proved that Mrs Ammon, the mother of the 
child, Alpheus D., was a widow at the time it was killed;
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that she was poor, and kept boarders for a living. Alpheus 
D., was her only child he was five years old, smart, healthy, 
intelligent, large for his age, and obedient The physician's 
bills and funeral expensas were $290. 

The jury returned a verdict for $3,500 damages. 
On the return of the verdict, plaintiffs offered to remit, 

and were permitted by the court, against the objection of 
the defendant, to remit $1,235 of the damages assessed by 
the jury, and judgment was rendered for the balance, 
$2,265. 

Defendant then filed the motion for a new trial, on the 
grounds indicated above, and also made it ground of the mo-
tion that the court erred in permitting plaintiffs to remit part 
of the damages assessed as stated above. 

The sixth instruction moved for defendant, and given by 
the court, related to the measure of damages, and was as 
follows: 

"That if plaintiff is entitled to recover at all, upon the 
evidence, the measure of damages is, first, reasonable fu-
neral expenses; second, such doctor bills and other expenses 
as were necessarily incurred and paid in taking care and 
giving attention to the child after it was hurt, and before 
it died; third, such amount. as the child would have earned 
for its mother previous to its arrival at the age of twenty-
one years, after deducting the cost of boarding and cloth-
ing and educating the child in a manner suitable to its station 
in life. Nothing for suffering or bereavement of the mother 
is allowed." 

And on the same subject the court of its own motion, 
and without objection, instructed the jury as follows: 
"The law affords the bereaved mother no compensation 
for the loss of the companionship and association of the 
child, nor for the grief which she suffered on account of 
its death, and if the jury should find for plaintiff they
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will not be warranted in finding a verdict for a sum dispro-
portionate to, or in excess of the probable pecuniary loss 
of the parent occasioned by the death of the child. Rea-
sonable damages only, in view of all the circumstances 
in evidence, should be awarded, and this only in the event 
the jury are satisfied that the death cf the child was 
caused by the negligence of the defendant or its agents and 
employees." 

There appears to have been no controversy about the 
bills of the physicians, and the funeral expenses, which 
amounted to $290. Deduct this sum from the $2,265 for 
which judgment was rendered, and there remains $1,975 as 
compensation to the mother for the probable loss of the 
services of the child from the time of its death to its ma-
jority, a period of sixteen years. 

(a.) It is submitted for appellant that the court erred in 
permitting plaintiffs to remit part of the dam-

3. Damages: 
ages assessed by the jury, and that in consider-	Rernittltur 

applies to 
torts as ing the question of excess of damages, we must	well as 
contracts. treat the verdict as standing for $3,500. That 

the rule permitting remitliturs applies only in actions ex con-
tractu, and not in actions ex delieto, etc., where there is no 
fixed standard by which the court can measure the proper 
amount of damages to be recovered. 

In Collins v. Albany and Scheneetack Railroad Company, 
12 Barbour, 492, the action was to recover damages for in-
jury sustained by the plaintiff, in consequence of a collision 
upon the defendant's road, and there was a verdict for 
$11,000 damages, and motion for a new trial on the ground 
that the damages were excessive. The court said: "It is 
undoubtedly a proper case for allowing those who repre-
sent the plaintiff to elect, if they will, to remit a portion of 
the damages, instead of awarding a new trial absolutely. 
This is often done in actions upon contracts, where the re-
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covery has been too large, and I can see no objection in 
principle to the adoption of the same practice in actions 
of torts. Such a practice is not without precedent In 
Blunt v. Little, 3 Mason, 104, the action was for malicious 
prosecution, and the plaintiff recovered a verdict for 
$2,000. Judge STORY, before whom the case was tried, 
upon a motion for a new trial, on the ground that the 
damages were excessive, said: 'It ippeared to me at the 
trial, a strong case for damages; at the same time I should 
have been. better satisfied if the damages had been more 
moderate. I have the greatest hesitation in interfering 
with a verdict, and, in so doing, I believe that I go to the very 
limits of the law. After full reflection, I am of opinion 
that it is reasonable that the cause should be submitted to 
another jury, unless the plaintiff is willing to remit $500 
of his damages. If he does, the court ought not to interfere 
further.' " 

" 'In Diblin, v. Murphy, 3 Sandford, S. C. Rep., 19 (which 
was an action for damages for a personal injury), the court 
made an order setting aside the verdict, on payment of 
costs, unless the plaintiff would stipulate to reduce Ow 
verdict from $1,500 to $600. So, in Armitage v. Haley, 4 
Ad. and Ellis, N. R., 917, 4 Queen's Bench R. (which was 
an action to recover damages for personal injuries), the 
verdict being for one farthing damages, the court made an 
order for a new trial, unless the defendant would consent 
to increase the damages to the amount of the surgeon' 
bill.' " 

" 'I think the proper order in this case is, to deny the 
motion for a new trial, if within twenty days a stipulation 
is given to reduce the verdict to $5,000. And if such a 
stipulation is not given, that a new trial be awarded upon pay-
ment of costs.' " 

So in Clapp v. The Hudson. River Railroad Company, 19
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Barbour, 461, which was an action to recover damages for an 
injury done plaintiff by a collision, there was a verdict for 
$6,000, and a motion for a new trial, on the ground that the 
damages were excessive. The court after reviewing the evi-
dence, and considering the question as to the power of courts 
to set aside verdicts for excess, said : 

"I have already said that the verdict for half the amount 
would have been better adapted to the facts of the case, 
but I am not inclined to insist upon having the verdict so much 
reduced. I think the motion should be denied, if within twenty 
days the plaintiff shall stipulate to reduce the verdict to 
$4,000, and if such stipulation is not given, that a new trial 
be granted upon payment of costs." 

In Rose v. Des Moines Valley R. Co., 39 Iowa, 246, the 
action was for damages for the killing of a man, and the 
verdict was for $10,000 damages. The Supreme Court 
considered the damages excessive, and refused to affirm the 
judgment unless the plaintiff would enter a remittitur for 
$5,000. 

In. Thonspson v. Butler, 95 U. S. (5 Otto), 694, the action 
was for a breach of contract, but sounded in damages. 
The verdict was for $5,066.17, and before judgment plain-
tiff remitted $66.11, and judgment was entered for $5,000. 
Defendant brought error, and plaintiff moved to dismiss because 
the matter in dispute did not exceed the sum or value of 
$5,000, and the Supreme Court sustained the motion, holdirkg 
that the remittitur defeated its jurisdiction. 

Mr. SEDGNVICK says: "Where the jury have given such 
excessive damages that the court feels bound to set aside 
the verdict, they will, instead of simply ordering a new 
trial, give the plaintiff the option of reducing the verdict 
to the sum which the court considers reasonable, and, on 
his remitting the excess, will deny the motion for a new 
trial; and this in actions of torts, as wdll as on contracts.
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Or the court may send the cause back to a second jury on 
the quantum of damages alone. But in Texas this power of 
reducing the verdict by the action of the courts has been 
limited to those cases where the measure of damages is 
mattor of law, upon the ground that in other cases the court 
has no right to substitute its opinion for that of the jury." 
Sedgwick on Damages, 6th ed., p. 765. 

Cassine v. Delany, 38 N. Y., 178, is not in harmony with 
the other New York cases cited above, but the rule as 
quoted from Mr. SEDGWICK seems well sustained by adjudica-
tions. 

See Belknap v. Railroad, 49 New HampsAire, 374; Doyle v. 
Dixon, 97 Mass., 208; Lanthert v. Craig, 12 Pick., 199; Blunt 
v. Little, 3 Mason, 102; Henry v. Watson, 4 T. B., 659; Black 
v. Carrolton R. B. Co., 10 Lous. Ann., 33; Mortimore v. 
Thomas, 23 ib., 165; Murray v. Hudson River R. R. Co., 47 
Barbour, 196; Yeager et al. v. Weaver, 64 Penn. State, 425: 
Kinsey v. Wallace, 36 California, 462; McIntyre v. New York 
Cent. R. R. Co., 37 N. Y.,.287. 

It is an old rule of practice, both in actions ex contractu. 
and ex delicto, that where the damages awarded by the verdict 
exceed the sum laid in the ad quod danbnum, the error may 
be corrected by remitting the excess. 2 Tidd's Prac., 896, 
941; 1 Saunders' Plead. and E y., 740. 

But an offer to remit part of the excess only, will not cure 
the error. Tyner v. Hays, 37 Ark., 599. 

[NoTE.—The abstract in this case is misleading. See the 
facts stated in the opinion.] 

So, where rents and profits were awarded as damages in 
ejectment, when plaintiff was entitled to none in the par-
ticular case, this court permitted the error to be cured by 
remittit,ur. Rector II. Gaines et al., 19 Ark., 70, 92; Hunter v. 
Gaines et al., ib., 93. 

In this case, on the return of the verdict, plaintiffs vol.,
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untarily offered to remit $1,235 of the damages awarded by 
the jury. Why might not this be allowed by the court, as 
it was, to avoid the expense and trouble of a new trial ? 
The court was not obliged to be content with the release of 
that sum. It might have required a larger sum to be 
remitted, if in its judgment the remaining damages were 
excessive. But the court was content with the amount 
released. 

If we are to treat the verdict as if still standing for the 
sum returned by the jury, regardless of its abatement by 
the amount released, plaintiff could in no case cure an excess 
in a verdict for damages by remitting less than the whole sum 
awarded by the jury. 

(b.) We come now to the question, were the unremitted 
damages for which judgment was rendered so excessive as 
to require this court to reverse the judgment and award a 
new trial? 

On the former trial the verdict was for $4,500 damages, 
which, after deducting the sum then proved for medical 
bill and funeral expenses, $260, left $4,240, as awarded for 
the mother's loss of the services of the child, which was 
equal to $265 for each year, OT $22.08 for each month, or 
eighty-four cents and six mills for every work-day during 
the whole period of sixteen years from the death of the 
child to its majority, making no deduction for boarding, 
clothing, loss of time, expense of sickness, and assuming 
that the child would have lived and served its mother until 
it was of age. On that trial the opinions of witnesses were 
taken as to what might have been the value of the services 
of the child to the mother had it not been killed. No 
objection was made at the trial to the introduction of such 
testimony, and none could have been made on appeal. 
This court, in the opinion rendered, stated what the wit-
nesses said, but neither condemned nor approved the
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admission of such evidence.	It was said, however, that 
the opinions of the witnesses were of no great value. Page 
368. 

The court further said (after settling the rule as to the 
measure of damages) : "The mother was a widow, poor, 
and kept a boarding-house for a living.	The son, her only 
child, was five years old when killed.	He was intelligent, 
healthy and promising. If he had lived, and remained 
obedient to his mother until he was of age, his services 
would have increased in value as he advanced in years. 
If given no education he would have earned for her the 
wages of ordinary labor only. If sent to school, or a p-
prenticed to fit him for skilled employment, expenses and loss 
of time would have followed. 

"An impartial jury, of sound judgment and experience, 
properly instructed as to the measure of damages by the 
court, would consider all the facts, circumstances and con-
tingencies in fixing a reasonable value upon the probable ser-
vices lost to his mother by his death." 

And the court finally said: "We are satisfied that if the 
facts of the case were submitted to one hundred impartial 
men, of sound, discriminating judgment, of experience and 
observation in the raising of children, properly instruct-
ed in the law as to the measure af damages, ninety-nine, if 
not all of them, would say that the damages awarded in this 
case for loss of probable services were excessive, and such is our 
judgment." 

We have seen above what the result of the second trial 
was.	The child was too young to render any valuable 
services ta the mother at the time it was killed. No wit-
nesses were examined as to what might have been the value 
of the probable services of the child to its mother during 
its minority, had it not been killed, and the learned counsel 
for appellant have not, in their brief, submitted that any
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should have been called and examined on that subject As 
to the measure of damages, it is not complained that the 
jury were not correctly and fully instructed. 

We noticed in the opinion of the former appeal in this 
case, that in some of the States, statutes limited the 
amount of damages to be recovered, where the death of 
a human being is the subject of an action. But our Con-
stitution provides that "no act of the General Assembly 
shall limit the amount to be recovered for injuries result-
ing in death, or for injuries to persons or property, etc. 
(Art. 5, sec. 32.) The matter of damages is therefore left to 

juries and the courts. 
Where an injury to personal or real property, which has a 

market value, is the subject of an action, the 
damages may be ascertained by aid of witnesses 
acquainted with such property.	

4. Damages: 
In torts, 
how as-
sessed. 

So where the death of a person earning or capable of earn-
ing wages or doing service, is the subject of the action, what 
he was earning or capable of earning, at the time of his death, 
may be proved by witnesses, as the basis of forming a judg-
ment of probable future earnings. But where the death of a 
child, incapable of earning anything, or rendering service of any 
value, at the time of its death, as in this case, is the subject of 
the action, the value of the probable future services to its par-
ent, during its minority, must in the nature of things, be matter 
of conjecture. 

The statute provides, that "when the person killed or 
wounded be a minor, the father, if living, if not, the 
mother; if neither be living, then the guardian, may sue 
for and recover such damages as the court or jury trying 
the case may assess.: Act of third of February, 1875, sec. 
3 ; Acts of 1874-5, p. 133. 

The amount of damages to be recovered is not nM 

limited by the statute, and conld not be under 	 statute, but 

the constitutional provision above,cited. But a 	

Damages 
limited 

by the 

jury subject 
to restraint 
of court.



512	SUPREME COURT OF ARKANSAS, [39 Ali:. 

Little Rock and Fort Smith Railway Company v. Barker and Wife. 

jury is not left without restraint in the matter of assessing dam-
ages for the death of a minor, or in any other case. If the dam-
ages assessed are so enormous as to shock the sense of jus-
tice, and to indicate that the verdict is the result of passion 
or prejudice, the trial judge may set it aside, and if he refuse, 
this court, on appeal or writ of error, may do so. It was in the 
exercise of this judicial power, that this court set aside the ver-
dict on the former appeal, because in its judgment the damages 
awarded were excessive. 

It inaT be well to notice some of the reported cases, 
under statutes similar to ours, in -which damages were 
awarded for the killing of children. In Oldfield v. New 
York and Harlem Railroad Co., 3 E. D. Smith, 103, the 
suit was brought for the benefit of the mother, for the 
killing of her child, a girl between six and seven years of 
age, and the jury awarded $1,300 as damages for loss of 
probable future services, and the court refused to set aside 
the verdict as excessive. There was no proof that the 
child was earning anything at the time she was killed. 
There was evidence that she was remarkably proficient in 
music. ;Fudge INGRAHAM said: "I can not suppose that 
the Legislature intended to confine the damages in such 
case to proof of actual pecuniary loss. Such a supposi-
tion would render the law nugatory. The Statute was 
intended to give damages for prospective losses, and not 
for what could be proven ; and to require proof of such 
loss would be merely to obtain the opinions of witnesses 
in such a question, instead of the opinion of . a jury." 
The other judges concurred. The judgment was affirmed 
by the Court of Appeals. See Oldfield v: N. Y. and Harlem 
R. R. Co.,14 N. Y. Rep., 310.	0 

In Drew v. The Sixth Avenue Railroad Co., 26 N. Y., 49, 
the action was to recover for an injury to the plain ti-ff'3 
son, a lad of about eight years old, who was injured by
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being run over by defendant's horse cars in one of the streets 
of the city, and resulted in a verdict and judgment for $2,500 
damages. The plaintiff was a widow, and. her son lived with 
and was supported by her; and on his part, he performed slight 
services, such as going on errands, and assisting his mother in 
a store kept by her. No witnesses were examined as to value 
of probable future services. The court sa.id the amount of the 
damages was a matter belonging to the jury, and. affirmed the 
j udgment. 

In McIntyre v. N. Y. Cent. R. R. Co., 37 N. Y., 287, the 
action was for the benefit of children whose mother bad 
been killed. It was proved that she was under fifty years 
of 2ge, in vigorous health, and accustomed to earn about a 
dollar a day by her labor as a seamstress, etc. The verdict 
was for $3,500 damages. A new trial was directed, unless 
plaintiff would accept a reduction of the verdict; this 
plaintiff consented to do, and . judgment was entered for 
$2,387.57 damages. The court of . Appeals affirmed the 
judgment, and held that it was proper to prove what the 
mother usually earned before she was killed, and her 
capacity for personal care, intellectual culture, and moral 
training of her children. 

In v. The Forty-second Street R. R. Co., 47 N. Y., 317, 
the action was for the killing of a child three years old. 
At the close of the proof, defendant moved for a nonsuit 
because there was no evidence of any pecuniary injury 
resulting to the next of kin of the deceased child, from its 
death, etc.	 The motion was overruled, and the jury re-



turned a verdict for $1,800 damages. The Court of Appcals 
affirmed the judgment. 	 Justice RAPPALLO said:	 "The 

• absence of proof of special pecuniary damages to the next 
of kin resulting from the death of the child, would. not 
have justified • the court in nonsuiting the plaintiff, or in 
directing the jury to find only nominal damages. It was 

39 Ark.-33
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within the province of the jury, who had before them the 
parents, their position in life, the occupation of the father, 
and the age and sex of the child, to form an estimate of 
the damages with reference to the pecuniary injury, pres-
ent or prospective, resulting to the next of kin. Except in 
very rare instances, it would be impracticable to furnish 
direct evidence of any specific loss occasioned by the 
death of a child of such tender years; and to hold that, 
without such proof, the plaintiff could not recover, would, 
in effect, render the statute nugatory in most cases of this 
description. It can not be said, as matter of law, that 
there is no pecuniary damage in such a case, or that the 
expenses of maintaining and educating the child would 
necessarily exceed any pecuniary advantage which the 
parent could have derived from his service had he lived. 
These calculations are for the jury, and any evidence on 
the subject, beyond the age and sex of the child, the circum-
stances and condition in life of the parents, or other facts ex-
isting at the time of the death or trial, would necessarily be 
speculative and hypothetical, and would not aid the jury in 
arriving at a conclusion." 

In Pennsylvania Railroad Company v. Banton, 54 Penn. 
St. R., 495, the mother, a widow, sued for damages for the 
killing of her son, who was between thirteen and fourteen 
years of age. The mother was engaged in the sale of milk 
and cream, and her son was assisting her in the business when 
he was killed. The verdict was for $1,713 damages, and the 
Supreme Court affirmed the judgment. 

In Louisville and Nashvillle Railroad Company v. Connor, 
admx., 9 Heiskell, 19, the child killed was eighteen months old, 
and the jury gave the mother $3,000 damages, and the Supreme 
Court affirmed the judgment, saying nothing as to the amount 
of damages awarded by the jury. 

In City of Chicago v. Major, 18 Ill., 349, the death of a
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child four years old was the subject of the action, and the 
jury awarded $800 damages, and on appeal the judgment was 
affirmed. As to the measure and proof of damages in such case, 
the court said: 

"The plaintiff's damages could only be estimated for the 
pecuniary loss suffered by the death of the deceased, with-
out taking into account the mental anguish or bereaved 
affections, and the jury must make their estimate of such 
pecuniary damage from the facts proved, and it was not 
necessity that any witness' should have expressed an opin-
ion of the amount of such pecuniary loss. In this, as in 
all other cases, it was proper for the jury to exercise their 
own judgment upon the facts in proof, which they are sup-
posed to possess in common with the generality of mankind. 
It is only where witnesses are supposed to possess a skill 
and judgment superior to the generality of mankind, upon 
a particular subject, that their opinions are allowed to go 
to the jury, for the purpose of supplying the supposed 
want of experience and judgment of the jury. Where 
such aids are not attainable, or are not produced, then the 
jury must be guided by their own best judgment, and ap-
plied to the facts in proof, for the purpose of arriving at a con-
clusion." 

In City of Chicago. v. Scholton, 75 Ill., 469, the action 

was for the killing of a boy twelve years old. The court 

said: 
"Where the deceased is a minor, and leaves a father 

entitled to his services, the law presumes there has been a 
pecuniary loss, for which compensation, under the statute, 
may be given. In such cases the pecuniary loss may be esti-
mated from the facts proven, in connection with the 
knowledge and experience possessed by all persons in rela-
tion to matters of common observation. No doubt the 
damages could be greatly enhanced by proof of the per-
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sonal character of the deceased. Evidence of mental and 
physical capacity to be of service to his father in his business, 
his habits of industry and sobriety, when the deceased is old 
enough to have established a character, are elements to be con-
sidered in assessing the pecuniary loss." 

The jury awarded $2,833.33 damages. The Supreme Court 
reversed the judgment, because the trial judge, in charging 
the jury, had not clearly stated the rule as to the measure of 
damages, so as to restrict it to pecuniary loss. 

In an • article in Central Law Journal, Vol. 15, No. 15, p. 
286, headed "THE VALDE OF CHILDREN," cases of enormous 
damages are reported, and one where $5,000 damages were 
awarded for killing a girl, a healthy, bright child of six 
years, and a new trial refused. But we do not attach much 
value to sUch precedents. It is shown in the same article 
that English juries have not set as high a value on the lives 
and limbs of children as the American juries have. 

In this case the first jury awarded the mother $4,500 dam-
ages, and we set it aside for excess. The second jury gave 
$3,500 damages, and appellees voluntarily remitted $1,235 of 
the sum awarded, and the trial judge did not regard the re-
mainder as excessive. 

If the case was remanded for a third trial, it is not probable 
that another jury would give a less amount. There must be 
an end of litigation in the case. 

Affirme d.

DISSENTING OPINION. 

EAKIN, J. In expressing my dissatisfaction with two 
points in the opinion rendered in this case, I fully concede 
that it is in accordance with the greater weight of Ameri-
can authorities. A dissent under such circumstances re-
quires an apology. I hope to find it in my earnest convic-
tion of the importance of the subject-matter, and of the



39 Ark.]	NOVEMBER TERM, 1882. 

Little Rock and Fort Smith Railway Company v. Barker and Wi5fel. 

duty which each State owes to itself, as new conditions arise 
in the progress of law, to mould and adapt its jurisprudence 
to those conditions, so far as may be in harmony with old-estab-
lished principles. 

I do not think, in the first place, that in actions sounding in 
damages, an excessive verdict should be cured by a remitti-
tur, where there is nothing in the record, nor in the proof, 
to indicate with some tolerable certainty the limits of a 
correct verdict. To do so is, in effect, to substitute tbe 
private opinion of the judge for the judgment of the jury 
upon the facts, and deprives a defendant of the benefit of a 
fair trial by an impartial jury, because there has been an 
unfair one, which should be treated as a nullity. Besides, 
an excessive verdict indicates either , a want of due com-
prehension of the law and facts, or passion, or prejudice on 
the part of the jury, and the verdict should be set aside in toto, 
even as to the liability of defendant; not held good as 
to liability, and reformed as to amount, according to the 
judge's sense of the fitness of things. This does not seem 
in accordance with the object of our Constitution in pro-
viding that "the right of trial by jury shall remain invio-
late, and shall extend to all cases at law, without regard to 
the amount in controversy." I can not think a defendnnt 
has bad this right, by a trial which has resulted in a vicious 
verdict, so as to be left afterwards to the discretion of the 
judge. 

I can not but suspect that the recent growth of this 
practice has sprung from the necessity which the • court5 
have felt of some sword to cut the Gordian knot, in which 
they have become implicated, by endeavoring to reconcile 
the irreconcilable. That is, by holding, first, that in civil 
actions for death no damage can be recovered but such as 
are strictly compensatory in a pecuniary sense ; and second, 
that there need be no proof whatever of such damages,
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beyond the facts of the killing, and the age, health and 
physical condition of the deceased, leaving the juries to 
assess damages according to their inner sense of the justice 
of the case. Under such circumstances it is not surprising, 
especially in snits against corporations, that plaintiffs some-
times distrust their good fortune in the extent of their 
success, and seek to make it surer for a less amount by re-
mittitur ; nor, on the other hand, is it unnatural that the courts 

• should resort to some such patriarchal adjustment, to escape 
the difficulties of each particular case. But I think this dis-
turbs the harmony of law and interferes with the right of trial 
by jury. 

Next, I think there should be proof of damages. 
Suits of the nature now in question were unknown to 

the common law. They originated in England under what 
is commonly known as Lord Campbell's Act, passed in 
1846 (9 and 10 Vitt., ch. 93), and which may be found in a 
note to Pierce on Railways, on p. 386. This act has served 
as a model for similar acts in many American States, 
amongst others, our own. The general purpose of the 
act was to provide, for the benefit of surviving relatives and 
dependents, a right of action for the death of a person, 
which did not exist at common law.	It provides no meas-
ure of damages whatever. The language is that "in every 
such action, the jury may give such damages as they may 
think proportionate to the injury resulting from such death, 
to the parties respectively for whom, and for whose benefit, such 
action shall be brought." 

Before that act, and at common law, there had been no 
difficulty in determining when special damages need not 
be proved, or when such proof was necessary to obtain 
more than such as were nominal; even after the liability 
to the action should be clear. The distinction is indicated 
in the old case of Pleydel v. Earl of Dorchester, 7 Tenn Rep.,
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529, and is this, that where they are given for personal 
injuries, or as punitory, and for such matters as can not be 
estimated on a pecuniary basis, such as pain, distress, hu-
miliation, etc., there, pecuniary damages need not be proved, 
because such things can not be estimated by a money 
standard. Verdicts are for consolation of the injured, and 
for examples to others in such cases. Rut where damages 
are regarded as property compensations for losses of prop-
erty or values, they must be shown. And values, whether 
of property, services, time or expectations, were always 
provable as facts, not taken as opinions of experts. And 
this doctrine, outside of what may be called the Lord Camp-
bell Act, prevails to this day. 

Notwithstanding the generality and wide scope of the 
language of the act, the English courts, with a wise fore-
cast, I think, of the danger to be apprehended from unre-
strained juries, held, from the beginning, that the damages 
to be recovered should be strictly compensatory, for loss of 
the value, in a pecuniary sense, as near as it could be as-
certained, of the life of the deceased to the , beneficiary ef 
the suit. That nothing could be recovered for rolace, nor 
as an example, nor as compensation for distress of mind or 
heart.	Nothing but cold value of lost aid, according to its 
nature, and in the market sense.	It was recognized that 
such prospective values could not be exactly proved — that 
they could at best be only approximated. Hence the rule, 
was adopted that the damages should be estimated by what 
should be shown to be a reasonable expectation of future pe-
cuniary benefit. The earliest case I find is that of Blake v. 

Midland Railway Co., 18 Adolph. & El., N. S., p. 93. It 
overrules the instructions given the jury, at the assizes, 
where Parke, B., said, speaking of merely pecuniary com-
pensation: "I can not say to the jury that this is the only 

thing. I can only give them my notion of it, and they
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must settle it themselves."	 The notion he had given, was 
that the measure should be only pecuniary loss. In the 
Queen's Bench it was held that he should not have left that 
to the jury, but have confined them to the strict pecuniary 
loss. This was followed, and the doctrine more distinctly 
settled, in the subsequent cases of Franklin v. S. Eastern 

W. Co., 3 Hurst Nor., 211, and Duckworth v. Johnson, 
4 ib., 653. It is now well established, as above stated, and 
has been universally followed, on. this branch of the question, 
in America. 

It would seem to follow, that the reasonable expectation 
of pecuniary benefit should be shown by some proof of 
the value of the services or aid to be expected, or that the 
common law rule would apply, and the damages should be 
nominal. It is taken out of the class of cases where the 
damages may be assessed according to the feelings of the 
jury. In all the English cases to which I have turned, I 
find that there was some proof of the value of the ser-
vices lost, or expectations disappainted, and the damages 
have been fixed by such proof. It is a notable fact that in 
England the verdicts under Lord Campbell's Act have been 
always very small. 

In America, it seems that the practice in some States 
has obtained of allowing verdicts for estimated damages, 
made by the jury on their own judgment and knowledge 
of affairs. The cases cited by the court are mostly in 
point, and the embarrassments which have resulted, has 
led to what I think an evil equally dangerous. I mean 
the practice of allowing remittiturs (which in same cases 
have even been suggested by the court), in order to miti-
gate the severity of damages. Thus, one disturbance of 
the harmony of the law compels another, and leads to 
confusion.	 I think it can not be said that judges have
judicial knowledge of the clear net value of children to
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their parents during minority, any more than of the value 
of services rendered by an employee in a suit upon a quan-
tum mei-uit. The practice only shifts the responsibility from 
juries to judges, of estimating damages according • o their 
own inner sense of right, and under it the cardinal principle, 
that damages should be measured by a pecuniary standard alone, 
drifts away and is lost. 

I would not venture a dissent from an opinion supported 
by so many precedents of other States, were it not com-
paratively a new question in judicature, and that I feel 
the importance to each State of deciding for itself, inde-
pendently of others, in fixing its jurisprudence for the 
future. I am supported, I think, by the ordinary practice 
in the courts, of proving or attempting to prove such 
values, as was, done in this case upon the first trial. It 
seems te have been an afterthought on the second trial to 
omit all such proof whatever. I think it is the universal 
practice in England to make such proof, as illustrated in the 
recent case of Rowley v. London and N. W. Ry., Law Re-- 
ports, 8 Exchequer 221; S. C. English Reports, with, Modc's 
Notes, vol. 6, p. 293. Mr. Pierce, in his work on Railroads, 
whilst laying down the rule as followed in this case, says, 
nevertheless, p. 395, that proof of actual pecuniary loss 
has been required to sustain a verdict for more than nomi-
nal damages, citing cases in Illinois and New York, which 
he construes. I think, too, that the views I have expressed 
are fully sustained by the Supreme Court of Pennsylvania, 
'in the cases of Penn. R. Co. v. Zebe, et ux., 33 St. Rep., 318; 
Same v. Adams, 55 St. Rep., 499, and especially in Same v. 
Keller, 67 St. Rep., 300. 

Our Constitution forbids the Legislature from passing 
any act "to limit the amount to be recovered for injuries 
to persons or property." If the courts can not limit them 
by proof, where merely compensator, j , and are not careful
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in supervising them in eases where they may be allowable 
for solace, or as exemplary, so as to see that they are not 
the result of passion or prejudice, then the condition of 
corporations will become too precarious for the investment 
of capital. They are useful to the community, but with 
the utmost care they can not avoid the negligence of em-
ployees. I doubt whether they could long withstand a suc-
cession of verdicts reached by juries from their private estimates 
of justice, upon mere proof of negligence and death, without 
any proof of the pecuniary value of deceased to the surviving 
relatives. 

I do not think it impossible or very difficult to . show 
approximately (and that is enough) the ordinary value of 
the services of minors at different ages, as now prevailing., 
and upon the . supposition that they should live and exist-
ing values continue, together with the ordinary expense, 
per contra, of clothing, feeding and educating tbem. Of course 
it can not be done exactly, but the principle adopted as to the 
measure of damages, seems to require that it should be done 
as nearly and fairly as possible. It is not well to escape the 
difficulty by practical abnegation of the principle, and it amounts 
to that when juries are instructed that they can only find a ver-
dict for compensation, without any proof before them to enable 
the court to determine whether or not they have paid any regard 
to the instructions. Juries are not remarkable for fidel-
ity to abstract advice in conflict with their own views 
of right. 

I think the verdict was excessive, aud that the remittitnr 
should not have been allowed to cure it ; and that a new trial 
should be ordered. I would do this, not from any disre-
spect of the line of authorities my -associates have followed, 
but because I think it most consonant with principle, in accord-
ance with English practice, not unsupported by respectable 
American authority, and best in its results for the citizens of 

- the State.


