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FORDYCE V. YOUNG. 

LANDLORD AND TENANT: Tenant can not deny landlord's title. 
A let a lot to B for one year, with the right to B to renew the lease at 

the end of the year, and a covenant by B not to sublet without A's 
consent. B sublet to C for a stipulated monthly rent, commencing at 
the end of his, B's term. The lease to B was never renewed. Two 
years afterward he sued C for the rent to that time, C being still in 
possession. Held, that C niust pay, notwithstanding B's covenant 
not to sub-let, and his omission to renew his own lease.
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APPEAL from Garland Circuit Court. 

Hon. J. N. CYPERT, by exchange with Hon. J. M. S MITH, 

Circuit Judge.

STATEMENT. 

Fordyce sued Young in the Garland Circuit Court for 
use and occupation of a lot in Hot Springs, from the 
second day of October to the institution of . the suit, on 
the third day of July, 1879. The cause was submitted to 
the court as a jury, and the following testimony was 
adduced: 

After proving the value of the use, the plaintiff testified 
"that he permitted the defendant to go into Possession of the 
lot some time in May or June, 1871, with the understanding 
and agreement that he would pay rent at the rate of ten dollars 
a front foot per annum, from the second day of October, 
1877, and defendant had been in possession ever since Ile 
went in under the plaintiff, but had not paid the rent; that 
he, plaintiff, got possession of the lot by lease from the Re-
ceiver for the Government." He here exhibited the lease, 
which was read to the court. The substance of it is sufficiently 
stated in the opinion. 

The defendant demurred to the evidence, and moved the 
court for judgment against the plaintiff. The court sustained 
the . demurrer and motion, and rendered judgment against the 
plaintiff for cost; and, after motion for new trial overruled, he 
filed his bill of exceptions, and appealed. 

Thrower & Peck, for appellant: 

The practice of demurring to evidence, if not abolished 
by, is clearly inconsistent with our system of pleading and 
practice under the Code (Constitution., article 7, sec. 3), but 
if admissible at all, it is only where there is a totaZ failure of 
proof. (Secs. 4611 to 4614 Ga.ntt's Digest.) Our Code is si-
lent, and we must look to the old practice for its effect, scope
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and office. See Stephen on Plead., 3d edition, p. 90; Gould's 

Plead., secs. 69-70; Thornton v. Bank, 3 Peters, 36; U. S. 

Bank v. Smith, 11 Wheat., 171-3; Gibson v. Hunter, 2 Hy. Bl., 

187; 3 Tidd's Pr., 8th, ed., 914. 
There was no total failare of proof to support the complaint. 

The action was for "use and occupation" of land, and any 
defects in the complaint were waived by failure to demur to 
complaint, or supplied by the answer. Pomeroy on Rem., sec. 

550 et seq. See, further, on the construction and intendment of 
pleadings, Gantt's Digest, 4601; Pomeroy on Rem., secs. 545, 

546, 547.

OPINION. 

EAKIN, J. Whatever may be thought of the propriety, 
under our Constitution and Code, of demurring to evidence 
in jury trials, it can have no place in caSes submitted to the 
court upon the law and the facts. The demurrer in this 
case must be taken as an unnecessary motion to the court, 
to declare that the plaintiff had not made out his case. This 
would have been, if true, the duty of the court, without the 
demurrer. 

There was evidence tending, and sufficient to show tbat the 
plaintiff, being entitled to the possession of the lot in question, 
bad put defendant in As his tenant, and that defendant had 
agreed to pay rent, and had occupied under plaintiff. Also, to 
show the rental value, and that it was unpaid. This, unre-
butted, entitled the plaintiff to a judgment. 

	

We are not advised by brief or otherwise, of	1. Tenant 
can not deny 

	

the grounds upon which the court rested its de-	landlord's 
llen. 

cision, and casting about for them, fail to find 
any we think sufficient. Plaintiff was lessee of the -United 
States Receiver of Hot Springs reserved lands. The Receiver's 
power to lease under section 5 of the statute of 1870 (see acts 
of Congress of . that year) was not restricted as to time, terms
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or conditions. The lease was made in, 1876, and was for a 
year only, but it contained a clause for renewal at the 
]essee's option, and by its terms, shows that it was contem-
plated that the lessee might remain in possession un-
til the lots should be demanded. There was a covenant 
against sub-letting without the consent of the Govern-
ment through its proper officer, but it can not be ser-
iously contended that the sub-lessee could first enjoy 
the land; and then take advantage of that. The lease 
expired just when the rents claimed of the sub-lessee began to 
accrue, but he was none the less in by the permission of plain-
tiff and holding under him. If the Government did not choose 
to interfere, and insist either upon a renewal, or redelivery, it 
did not concern the sub-lessee in any manner whatever. This 
case is precisely, in principle, like that of Clora v. -Wilcox, as 
Admr., 15 Ark., p. 102. The Federal Government might 
have asserted its claim to re-entry, but did not. If the 
defendant did not choose to continue holding, under such 
circumstances, he, to say the least, had no rights in the land 
which plaintiff was bound to respect, or protect him 
in the enjoyment of, otherwise than as his tenant. He 
ought to have put his landlord "in statu quo," before denying 
his right. It is not like the case where the tenant, from 
necessity and to save his term, attorns to a third party having 
a better title. The plaintiff might, at any time, if requested, 
have renewed the lease. 

Nothing is better settled, than that no one can be allowed 
to get possession under a contract of tenancy, and then make 
use of that posses-sion as a means of defeating Ms landlord's 
title, or obtaining any advantage adverse to his, or for enjoy-
ment without compensation. 

The court erred in overruling the motion for a new trial. 
Reverse and remand with usual directions.


