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SUPREME COURT OF ARKANGSAS, [39 Ark

Teah v. Roth, and Teah v. Falk.

Trar v. RoTH, AND TrAE v. FALK.

ASSIGNMENT: ‘Authorizing private sale is void.
A deed of assignment which authorizes the assignee to retail the assigned

goods privately for twelve months, and then to sell the remnant at
public sale, is void as against non-assenting creditors. The sale must
be public, and within one hundred and twenty days after the assignee
assumes the trust.




39 Ark] © NOVEMBER TERM, 1882. 67

Teah v. Roth, and Teah v. Falk,

APPEALS from Sebastum Cu'cult Court, Fort Smith Dis-
trict.

Hon. J. H. Rogcegs, Circuit Judge.
W. Walker, for appellant.

Clendenning & Sandels, for appellees:

The conveyance was an assignment, and not a deed of trust.
Crittenden v. Johnson, 11 Ark., 94 ; Hoffman v. Mackall, 5 Ohio
St., 124.

The deed was void on its face. Raleigh v. Griffith, 37 Ark.,
150.

" See, also, Burrell on Assig‘nm%nts, 147.

Cohn & Cohn, also for appellees:

A sale on credit, or at retail, or in any other mode than that
prescribed by our statute, renders the assignment void. Raleigh
v. Griffith, 37 Ark., 150. ‘

No bond or inventory was contemplated by the instrument, or
ever filed as prescribed by law. Bartlett, Reed & Co. v. Teaxh 1
McCrary, 176.

Cite Burrell on Assignments, 3d ed., by Bishop, p. 291; 1
McCrary, 2565 6 Minn., 307 ; 2 Mich., 450; 12 ib., 58; 85 V&,
89; 8 Kan., 480; 18 Towa, 493; 19 ib., 479; 7 Jones, N. C.; 3
Whart., 347; 11 Howard, U. S., 898; Holmes’ Com. Law,
p. 106.

Smitw, J. In these cases the plaintiffs brought actions
against the. maker of an assignment for the benefit of cer-
tain enumerated creditors, and caused attachments to be
levied upon portions of the stock of goods assigned. The
defendant interposed no defense to the merits, but con-
tested the ground of attachment, which was, that she had
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fraudulently disposed of her property, the fraud relied upon
being the making of said assignment. The attachments
were sustained, and we affirm the judgments below upon the
authority of Raleigh v. Griffith, 87 Ark., 150. The deed em-
powered the assignees to retail the goods privately for twelve
months, and then to sell the remnant by public auction. This
is in contravention of our statute of assignments, which directs
a public sale within one hundred and twenty days after the
assignee takes upon himself the execution of the trusts of the
assignment. And the legal effect is to avoid the deed, as against
non-assenting creditors.

See, also, Bartlett, Reed & Co. v. Teah, 1 McCrary, 176,
where this same deed was before the Federal Circuit Court, and’

the same conclusion was reachéd.
\



