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APPEAL & ERROR — BURDEN IS NORMALLY ON APPELLANT TO
ABSTRACT RECOKRD TO DEMONSTRATE ERROR — PARTY CHAL-
LENGING SPECIAL JUDGE'S FINDINGS BEARS BURDEN OF DEMON-
STRATING THAT FINDINGS ARE CLEARLY ERRONEOUs — Ordi-
nanly, 1t 1s the burden of the appellant, i.e., the party challenging the
findings, to demonstrate that the findings are clearly erroneous;
hence, the burden 1s placed on the appellant to abstract the record to
demonstrate error; Section 13(D) of the Procedures Regulating
Professional Conduct specifically provides that parties in disbarment
cases file brefs as in other cases, thus, the supreme court concluded
that the party challenging the special judge’s findings, whether it be
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the respondent attorney or the petitioner Commuttee, bears the
burden of demonstrating that the findings are clearly erroneous and
therefore bears the burden of abstracting the record to so demon-
strate.

to

APPEAL & ERROR — RESPONDENT WAS PARTY CHALLENGING FIND-
INGS OF SPECIAL JUDGE — RESPONDENT ATTORNEY BEARS BURDEN
OF ABSTRACTING RECORD & FILING OPENING BRIEF — Where the
special judge’s findings supported the petiioner Commuttee’s peti-
tion for disbarment, and the respondent was the party challenging
those findings, he was placed n the role of an appellant in this
instance and he should bear the burden of abstracting the record and
filing the opening brief; 1t will not always be the attorney who must
bear this burden: in those instances in which the special judge’s
findings support the attorney and are challenged by the Commuttee,
the Commuttee would be 1n the role of the appellant and would bear
the burden of abstracting the record and filing the opening brief.

Motion for Clarification of Abstracting and Brieting Re-
sponsibilities; granted.

Stark Ligon, for petitioner.

Jeff Rosenzweig, for respondent

PER Curiam. Respondent Robert Paul Newman has filed a
motion with this court asking for clanfication of the ab-
stracting and bnefing responsibilities regarding his disbarment pro-
ceeding. This court previously appointed the Honorable Jack Lessen-
berry of Little Rock to sit as special judge to hear the evidence in this
case and make findings of fact and conclusions of law. See Ligon v.
Newman, 355 Ark. 620, 143 S W.3d 576 (2004) (per curiam). On
March 18, 2005, Judge Lessenberry filed the report. which recom-
mended that Newman be disbarred

In his motion, Newman seeks guidance as to whether he or
Petitioner Stark Ligon, as Executive Director of the Supreme
Court Committee on Professional Conduct. should file the open-
ing brief and abstract in this matter, as Section 13 of the Procedures
Regulating Professional Conduct 1s silent on this issue. Newman
suggests that because the special judge appointed to hear this
matter only makes a recommendation as to a sanction, there is no
“judgment’’ to challenge and, thus, it is incumbent upon Ligon to
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move the matter forward and get this court to adopt the special
Judge’s recommendation. Thus, Newman asserts that Ligon, as
Executive Director and Petitioner, must bear the burden of
abstracting the record and filing the opening brief

Ligon, on the other hand, asserts that Newman should file
the opening brief and abstract because he is the one challenging the
special judge's findings, conclusions, and recommendation, He
suggests that any recommendation of a sanction by the special
Judge should place the respondent-attorney 1n the position of
briefing first.

The position advanced by Ligon is consistent with the
language of Section 13(D), which provides in pertinent part’

The findings of fact, conclusions of law, and recommendation of
an appropriate sanction shall be filed with the Clerk of the Supreme
Court along with a transcript and the record of the proceedings.
Upon the filing, the parties shall file briefs as in other cases. The findings of

Jact shall be accepted by the Supreme Court unless clearly erroneous. [Em-
phasis added ]

Thus section appears to place the burden of abstracting and filing the
opening brief on the party seeking to challenge the special Judge’s
findings, given thar the findings shall be accepted by this court unless
they are clearly erroneous.

[1] Ordinanly, it 1s the burden of the appellant, 1 ¢, the
party challenging the findings, to demonstrate that the findings are
clearly erroneous. Hence, the burden is placed on the appellant to
abstract the record to demonstrate error. See, e g, Simmons First
Bank of Arkansas v. Bob Callahan Servs., Inc, 340 Ark. 692, 13
S.W.3d 570 (2000); Lumrell v. City of Conway, 339 Ark. 408, 5
S.W.3d 464 (1999); McPeck v. White River Lodge Enters., 325 Ark.
68, 924 S.W.2d 456 (1996) (holding that 1t 1s the appellant’s
burden to abstract the record to demonstrate error, and the
appellate court will not go to the record to determine whether
reversible error occurred). This 1s the procedure employed in
other cases before this court Section 13(D) specifically provides
that parties in disbarment cases file briefs as 1n other cases. Thus,
we conclude that the party challenging the special judge's findings,
whether 1t be the attorney or the Commuttee, bears the burden of
demonstrating that the findings are clearly erroneous and therefore
bears the burden of abstracting the record to so demonstrate.
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[2] Here, the special judge’s findings support the Commut-
tee’s petition for disbarment, and Newman is the party challenging
those findings. As such, he is placed in the role of an appellant n
this instance and he should bear the burden of abstracting the
record and filing the opening brief. However, we reiterate that 1t
will not always be the attorney who must bear this burden. In those
instances in which the special judge’s findings support the attorney
and are challenged by the Commuittee, the Committee would be 1n
the role of the appellant and would bear the burden of abstracting
the record and filing the opening brief.

We hereby direct the Clerk to set a briefing schedule 1n thus
matter in accordance with our ruling today.




