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1. PROHIBITION, WRIT OF — EXTRAORDINARY WRIT — WHEN AP-
PROPRIATE — A writ of prohibition 15 an extraordinary writ; it 1s
only appropriate when the lower court is wholly without jurisdic-
tion, jurisdiction is the power or authority of the court to act; the



OuacHira RO, INC v Civeutr Cour s o UNION COUNTY

334

Cite a5 361 Ark. 333 (2005) [361

!\J

Junsdicaon of the circuit court to hear cival cases absent a provision
for exclusive junsdicton of a particular matter 1n another venue is
well settled; the supreme court has consistently denied writs of
prohibition where the lower court acted within its junisdiction; the
writ 1s appropriate only when there i1s no other remedy, such as an
appeal, available; prohibition is a proper remedy when the jurisdic-
tton of the trial court depends upon a legal matter rather than a factual
qﬁestion;

PROHIBITION, WRIT OF — CIRCUIT COURT RETAINED JURISDIC-
TION OVER EQUITABLE DEFENSES RAISED BY DEFENDANT — PETI-
TION NOT MOOT — The adverse claimant’s argument that because
the arcuit court acknowledged that the Surface Transportation
Board had exclusive jurisdiction over the counterclaim, and because
the railroad had the option of appeal after a determination on the
ments, the instant petition was moot was incorrect, while the circuit
court did find that the STB had jurisdiction over the abandonment
counterclatm, the court denied the railroad’s motion for summary
Judgment on the counterclaim and retained junsdiction over it;
specifically, it retained jurisdiction over ““the equitable defenses rased
by defendants’; a wnt of prohibition 15 appropnate where 2 circuit
court 15 wholly without junsdiction; thus, if determined by the
supreme court that the STB does have exclusive jurisdiction over the
counterclaim and “'the equitable defenses,” the circuit court would
be wholly without junsdiction, and the railroad would be entitled to
1ts writ.

PROHIBITION, WRIT OF — PETITIONER IS NOT ENTITLED TO APPEAL
FROM DENIAL OF MOTION FOR SUMMARY JUDGMENT — WRIT
PROPER REMEDY — The supreme court has previously found that a
writ of prolibition 1s a proper remedy for lack of subject-matter
Jurisdiction 1n the trial court even when a petitioner is not entitled to
an appeal from a denial of a motion for summary judgment.

PROHIBITION, WRIT OF — PETITION HER.E RAISED ISSUE OF LACK OF
SUBJECT-MATTER. JURISDICTION — PETITION WILL BE HEARD —
The 1nstant petition follows the denial of a motion for summary
Judgment but raises the issue of lack of subject-matter Jurisdiction in
the circuit court; accordingly, it was proper for the supreme court to
hear 1t.

JURISDICTION — FEDERAL PREEMPTION — THREE SCENARIOS IN
WHICH IT MAY OCCUR. — The United States Supreme Court set
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forth three scenarios in which federal preemption may occur: (1)
where Congress has made 1ts intent known exphcitly through statu-
tory language; (2) where state law regulates conduct 1n a field that
Congress intended the Federal Government to occupy exclusively:
or (3) where state law actually conflicts with federal law

6. Rampoaps —49USC § 10501(b) (2000) — STB HAS EXCLUSIVE
JURISDICTION OVER. ABANDONMENT OF TRACKS — At issue in the
instant case is 49 U.S.C. § 10501 (2000), whach sets forth the general
jurisdiction of the Surface Transportation Board; 49 USC.
§ 10501(b) (2000); the supreme court concluded that the counter-
claim against the railroad for abandonment and adverse possession of
the railroad’s right-of-way was exclusively within the junisdiction of
the STB because section 10501(b) clearly provides that the STB's
jurisdiction over abandonment of tracks is exclusive and preempts
any remedies available under state law, the supreme court has
previously recognized the broad language of § 10501(b), as 1t related
to the discontinuation of railroad agency stations and its preemptive
effect

7  JURISDICTION — PLENARY PREEMPTIVE AUTHORITY OF STB'S PRE-
DECESSOR RECOGNIZED BY U.S, SUPREME COURT, — The United
States Supreme Court noted the plenary preemptive authority of the
STB's predecessor, the Interstate Commerce Commission (ICC) in
Chicago & North Westem Transp Co v Kalo Bnck & Tile Co.. 450
USS. 311 (1981) wherein the Court stated that the Interstate Com-
merce Commission has been endowed by Congress with broad
power to regulate a carrier’s permanent or temporary cessaaon of
service over lines used for interstate commerce; in addition, the Act
endows the Commussion with broad authornity over abandonments,
or permanent cessations of service, consequently, the Court has in
the past concluded that the authonty of the Commussion to regulate
abandonments 1s exclusive, the Commission’s authonity over aban-
donments is also plenary: the construction of the applicable federal
law 15 straightforward and unambiguous; Congress granted to the
Interstate Commerce Commussion plenary authonty to regulate, n
the nterest of interstate commerce, rail carners’ cessations of service
on their lines; and at least as to abandonments, this authority 1
exclusive.

8  JUrISDICTION — STB ABLE TO PERFORM ALL FUNCTIONS THAT
et oriGrD TO ICC prIOR TO 1995 — ICC HAS EXCT USIVE JURISDIC-
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TION OVER RAILROAD'S ABANDONMENT OF ITS LINES — While the
Chicago & North Western Transp Co decision dealt with the ICC, 49
U S C §§ 701-702 (2000) created the current STB and enabled it to
perform all functions that were the functions of the ICC prior to the
enactment of the ICC Termination Act of 1995, accordingly, just as
the ICC had exclusive junisdiction over a railroad’s abandonment of
its lines, so does the STB since the passage of the ICC Termination
Act of 1995,

JURISDICTION — COUNTERCLAIM FOR ADVERSE POSSESSION —
PRECLUDED UNDER 49 US.C. §10501. — With respect to the
counterclaim for adverse possession of the property, and any “equi-
table defenses” that seek to establish any right to usage of the land by
those claimung it, the supreme court concluded that these matters too
would be precluded under 49 U.S.C. § 10501; the ICC’s, and now
STB'’s, junsdicuon over the “construction, acquisition, operation,
abandonment, or discontinuance of  tracks” 1 exclusive; were the
circuit court to quiet title over the land in favor of the claimants based
on their counterclaim of adverse possession or to acknowledge any
nght to the land by them, this would necessarily result in acquisition
of the nght-of-way by the claimants and 1n the discontinuation of the
use of the same by the railroad; such a determination clearly falls
within the exclusive junisdiction of the STB, as demonstrated by the
clear language of the statute as well as the case law cired by the court.

RAILROADS — LONG-STANDING DE FACTO ABANDONMENT — IN-
SUFFICIENT TO DEFEAT JURISDICTION OF STB TO DETERMINE
WHETHER SUCH ABANDONMENT IS WITHIN FUBLIC CONVENIENCE &
NECESSITY. — One appellate court has acknowledged that “*a long-
standing de facto abandonment is insufficient to defeat the Junisdac-
tion of the STB to determine whether such an abandonment 1s
within the public convenience and necessity”’ [Eldndge v City of
Greenwood, 331 S.C. 398, 408, 503 S.E 2d 191, 196 (1998)].

PROHIBITION, WRIT OF — CIRCUIT COURT WHOLLY WITHOUT
JURISDICTION TO MAKE DETERMINATION ON MATTER OF TITLE OR.
RIGHT TO LAND — WRIT OF PROHIBITION SHOULD ISSUE. — Be-
cause any determunation by the circust court on the matter of title or
any night to the land would interfere with the STB's Jjurisdiction as
provided for 1n the statute, the circuit court is wholly without
Junsdiction to determine the abandonment and adverse possession
claims but also any equitable defenses asserted by the claimants that
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seek to bestow upon them any right to the use of the land; 1t 1s the
STB that has exclusive jurisdiction over such matters; accordingly,
the circuit court is wholly without junsdiction to make any deter-
mination regarding these matters, and the writ of prohibition should
issue.

12. APPEAL & ERROR — COUNTERPETITION FOR WRIT OF PROHIBI-
TION UNSUPPORTED BY CONVINCING ARGUMENT OR CITATION TO
AUTHORITY — ISSUE NOT CONSIDERED — The property claimants
counterpetitioned for a wnt of prohibition to prohibit the circuit
court from hearing the railroad’s complaint for ejectment, but they
fatled to cite to any authonty for such a proposition other than 49
U S C. § 10501 (b); the supreme court has been resolute in holding
that it will not consider an issue raised that is not supported by
convincing argument or citation to authorty: 1n addition, the court
noted that § 10501 (b) does not hist ejectment as a matter that 1s within
the junsdiction of the STB; because no abandonment or cessation of
use of the land by the railroad has been decided by the STB, title to
the land remains in appellee, and it may proceed with 1ts claim for
ejectment in state court.

Appeal from Union Circuit Court, Edward P. Jones, Judge,
petition for writ of prohibition granted, counterpetition for writ of
prohibition denied.

Shackleford, Phillips, Wineland & Ratciff, P.A.. by: Teresa Wine-
land and Cuasey Castleberry, for petitioner.

John D. Lightfoot, P.L.L.C., by. John D. Lightfoot, for respon-
dent

ROBERT L Brown, Justice. The petitioner, Quachita
Railroad, Inc., petitions this court for a writ of prohibi-
tion against the respondent, the Circuit Court of Union County,
Second Division. Ouachita Railroad seeks the writ on the basis that
the circuit court 1s wholly without junsdiction to entertain a coun-
terclaim against it for abandonment and adverse possession in its suit
for ejectment against Donna and Steve Harbour (the Harbours). It
asserts that the Harbours’ counterclaim is within the exclusive jurs-
diction of a federal board, the Surface Transportation Board (STB).
The Harbours counterpetition for a writ of prohibition on grounds
that Ouachita Railroad’s ejectment action also falls within the sole
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Junsdiction of the STB. We grant Ouachita Railroad’s petition for
writ of prohibition and deny the Harbours’ counterpetition.

On February 24, 1999, Ouachita Railroad filed it complaint
for ejectment against the Harbours in circuit court. In its com-
plaint, the rairoad stated that it had obtained a parcel of land
through a senes of deeds from Chicago, Rock Island and Pacific
Railroad Co , and that 1t had been paying, and was continuing to
pay, property taxes on the land. The property at issue, as identified
in the complaint, consists of a strip of land that is approximately
fifty feet wide and runs from Main Street in El Dorado to a point
approximately five-hundred feet north of Main Street. The com-
plaint alleged that the Harbours had wrongfully taken possession of
the land and had removed the railroad’s tracks from the land,
thereby damaging Ouachita Railroad by depriving it of its oppor-
tunity to use the property. The complaint prayed for the Harbours
to be ejected and for damages, as well as for a writ of possession.

The Harbours answered Ouachita Railroad’s complaint and
counterclaimed, asserting adverse possession and abandonment
against the railroad. They claimed that the railroad's right-of-way
had been lawfully abandoned without any substantial possesston by
1t or 1ts predecessors in title for a period of more than twenty years.
In addition, they claimed that title should be quieted in them due
to their open, notorious, and continuous possession of the tract,

Ouachita Railroad answered the counterclaim and denied
the allegations. It further asserted that the counterclaim failed to set
forth facts upon which relief could be granted. The railroad also
alleged that the circuit court had no jurisdiction to hear the
Harbours’ equitable quiet-title claim for abandonment and adverse
possession, and that, therefore, the claim should be dismissed or
transferred to the chancery court.!

Ouachita Railroad then moved for summary judgment. It its
motion, it asserted that the STB had exclusive jurisdiction over the
abandonment or discontinuation of the use of the right-of-way,
and that the STB’s authority to regulate the matter preempted all

' Ouachita’s answer to the Harbours' counterclam was filed in 1999 prior to the
effective date of Amendment 80 to the Arkansas Consutunon, which merged courts of law
and equity :
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state law relating to it.2 It claimed that because there was no
genuine issue as to any material fact, 1t was entitled to judgment as
a matter of law.

On March 30, 2001, the chancery court issued a letter
opinion in the matter. In it, the court stated that the authomnties
cited by Ouachita Railroad supported the railroad’s preemption
argument and that ““it is the conclusion of thus Court that whether
this property has been abandoned by plaintiff must be resolved by
the Surface Transportation Board.” The court then ruled that
because the filing fee for any petition before the STB was $14.500,
it would be inequutable to require the Harbours to spend more
than the value of the land at 1ssue to find out whether the land had
been abandoned by the railroad. The court concluded.

. Therefore, it is the conclusion of this Court that the Motion for
Summary Judgment by plaintff should be denied but a finding by
this Court made that the exclusive source of determining whether
the land has been abandoned is the Surface Transportation Board
An Order should be entered requesting that governmental agency
to address the abandonment issue and that the filing fee be warved.

On April 12, 2001, the court entered its order 1n which 1t
agreed “‘that the issue of whether the Plaintiff has abandoned the
property in question in this lawsuit 15 an 1ssue which must be
resolved by the Surface Transportation Beard.” The court stayed
the matter and referred the abandonment issue to the STB for
resolution, It further directed counsel for the Harbours to file the
necessary request with the STB to bring the abandonment issue
before 1t and directed counsel to request the STB to waive all filing
fees 1n the matter because the matter was being referred by a state
governmental entity in accord with 49 C.F.R. § 1002.2(e)(1). The
court retained jurisdiction to address the state law claims after the
STB made its final determination on whether Quachita Railroad
had abandoned the property.

On April 25, 2002, Ouachita Railroad filed a renewed and
supplemental motion for summary judgment, in which 1t claimed
that the Harbours made the request as directed by the court, but
that the STB denied the Harbours' request to waive the filing fee.

? The monon further states that the matter was transferred to chancery court because
of the equtable nature of the Harbours™ counterclim
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The railroad moved that since the court had already determined
that the STB had exclusive junsdiction over the Harbours’ coun-
terclaim, it was appropriate for the court now to grant its motion
for summary judgment.

On May 9, 2003, the circuit court issued a letter opmion 3 In
this opinion, the circuit court wrote that a hearing had been held
on the railroad’s renewed and supplemental motion for summary
Judgment. The court found:

It 15 the conclusion of this Court that, although the issue of
abandonment 15 not within the jurisdiction of this Court, the
equitable defenses raised by defendants regarding the action n
ejectment are within the jurisdiction of this Court  Therefore, the
motion for summary judgment by plantiff should be demed

A decree memorializing the circuit court’s letter opinion was entered
subsequently.

On June 30, 2004, QOuachita Railroad pettioned this court
for a writ of prohibition on grounds that the circuit court was
wholly without subject-matter jurisdiction to hear the Harbours’
counterclaim of abandonment or adverse possession. The Har-
bours responded that the circuit court had *“maintained that certain
equutable and affirmative defenses remained available as pertains to
possession and usage of any such night-of-way.”

Ouachira Railroad first contends that 1t 15 entitled to a writ of
prohibition against the circuit court, because the STB has exclu-
sive jurisdiction over the Harbours' counterclaim of abandonment
and adverse possession. It contends that 49 U.S C § 10501(b)
grants the STB exclusive jurisdiction over the abandonment and
discontinuance of all rail lines where Ouachita Railroad has record
title. It claims that the STB's jurisdiction preempts any state court
Junisdiction to adjudicate an action involving the cessation of
services on a rail line, and it submuts that under the ICC Termi-
nation Act of 1995, the STB’s determination of abandonment is
plenary, pervasive. and exclusive of state law, preempting all state
laws relating to the subject matter. It further asserts that state law
claims can only be brought after an STB-authorized abandonment,
and as such, the circuit court 15 precluded by federal law from

? Section 6 of Amendment 80 provides that all trial courts will be circuit courts The
Amendment was effective July 1, 2001



OuacHita R R, Inc v. Circurr CourT OF UNION CounNTY
ARk ] Cite as 361 Ark 333 (2005) 341

hearing or deciding the Harbours’ abandonment claim. Finally, 1t
maintains that the Harbours' quiet-title action 1s hkewise pre-
empted, because any determination by the circuit court that the
Harbours had acquired title by adverse possession would eftec-
tively equate to a permanent and total cessation of railroad service
over the right-of-way, and, again, only the STB has the authority
to discontinue rail service

The Harbours first respond that the petition for wrt of
prohibition 1s moot in that the circuit court has acknowledged the
STB’s exclusive jurisdiction over abandonment, and any appellate-
court finding in that regard would have no practical legal effect
upon the existing legal controversy. The Harbours further urge
that there are proper appellate remedies remaining available to the
railroad after a full adjudication of the issues on the ments, and,
accordingly, prohibition should not be substituted for the normal
remedy of appeal. Finally, the Harbours urge that their counter-
petition for a writ of prohibition should be granted regarding
Ouachita Railroad’s ejectment complaint. They contend that
should the STB have exclusive jurisdiction over their claims, then
the circuit court should likewise be barred from reviewing or
considering those issues set forth in the railroad’s complaint.

[1]1 This court has previously set forth the requirements for
obtamming a writ of prohibition:

A writ of prohibition is an extraordinary writ. McGlothlin v.
Kemp, 314 Ark. 495,863 S.W.2d 313 (1993). We have stated that it
is only appropriate when the lower court 1s wholly without juris-
diction. Id. Jurisdiction is the power or authority of the court to
act. Mark Tivain Life Ins. Corp. v. Cory, 283 Ark. 55,670 § wW.2d 809
(1984). The jurisdiction of the circuit court to hear civil cases
absent a provision for exclusive jurisdiction of a particular matter in
another venue is well settled Commission of Judinal Disapline and
Disability v Digby, 303 Ark_ 24, 792 S W2d 594 (1990). We have
consistently demed writs of prohibition where the lower court acted
within its junisdiction  See, e ¢ , Arkansas Highway Comm’n v. Mun-
son; 295 Ark 447,749 S W 2d 317 (1988) (chancery court has power
to enjoin the enforcement of a void order), Commission of ]udicial
Disapline and Disability v. Digby, supra (circuit court has authority to
entertain a declaratory judgment action but not action for costs and
expenses).

West Memphis Sch. Dist. No. 4 v. Circuit Court of Crittenden County,
316 Ark. 290, 293, 871 SW.2d 368, 370 (1994) The wnt 1s
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appropniate only when there is no other remedy, such as an appeal,
available. See Manila Sch. Dist. No. 15 v. Wagner, 357 Ark. 20, 159
S.W.3d 285 (2004). Prohibition is a proper remedy when the juris-
diction of the trial court depends upon a legal matter rather than a
factual question. See id.

The Harbours’ first answer to Ouachita Railroad's petition is
that because the circuit court acknowledged that the STB had
exclusive junsdiction over the counterclaim, and because the
rallroad has the option of appeal after a determination on the
merts, the instant petition 1s moot. They are mistaken.

[2] While the circutt court did find that the STB had
Jjurisdiction over the abandonment counterclaim, the circuit court
denied the railroad’s motion for summary judgment on the coun-
terclaim and retained junsdiction over 1t. Specifically, it retained
Jurisdiction over ‘‘the equitable defenses raised by defendants[.]”
As stated above, a wnit of prohibition 1s appropriate where a circuit
court 1s wholly without junisdiction. Thus, if determined by this
court that the STB does have exclusive jurisdiction over the
counterclaim and ‘‘the equitable defenses,” the circuit court
would be wholly without Junisdiction, and the railroad would be
entitled to 1ts wrt.

[3, 41 This courr has previously found that a wnt of
prohibition is a proper remedy for lack of subject-matter jurisdic-
tion in the trial court even when a petitioner 1s not entitled to an
appeal from a demal of a motion for summary judgment. See
Ramirez v. White County Circuit Court, 343 Ark. 372, 377, 38
S.W.3d 298, 301 (2001) (“‘So, if there 15 no jurisdiction, the only
way petitioners can obtain review by this court 15 by way of a
petition for a writ of prohibition Therefore, a petition for writ of
prohibition is a proper method to obtain review of junsdiction by
this court.”). In the case before us, the 1nstant petition follows the
denial of a motion for summary judgment but raises the issue of
lack of subject-matter jurisdiction 1n the circuit court. Accord-
ingly, we will hear it. See, e g, St. Paul Mercury Ins. Co. v. Circuit
Count of Craighead County, Western Div., 348 Ark. 197, 73 3d 584
(2002).

[5]1 In English v. General Elec. Co., 496 U S. 72 (1990), the
United States Supreme Courr set forth three scenarnios in which
federal preemption may occur: (1) where Congress has made 1ts
ntent known explicitly through statutory language; (2) where
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state law regulates conduct in a field that Congress intended the
Federal Government to occupy exclusively; or (3) where state law
actually conflicts with federal law. At 1ssue 1n the instant case 1s 49
U.S.C. § 10501 (2000), which sets forth the general jurisdiction of
the Surface Transportation Board. Subsection (b) of that section
provides in pertinent part:

(b) The junsdiction of the Board over —

(1) transportation by rail carriers, and the remedies provided 1n
this part with respect to rates, classifications, rules (including car
service, interchange, and other operaung rules), practices, routes.
services, and facilities of such carniers; and

(2) the construction, acquisition, operation, abandonment, or
discontinuance of spur, industrial, team, switching, or side tracks, or
facilities. even if the tracks are located, or intended to be located,
entirely in one State,

is exclusive. Except as otherwise provaded i thus part. the remedies
provided under this part with respect to regulation of rail transpor-
tation are exclusive and preempt the remedies provided under
Federal or State law

49 U S.C. § 10501(b) (2000).

[6] . The question before this court is whether the Har-
bours' counterclaim against the railroad for abandonment and
adverse possession of the railroad’s right-of-way 1s exclusively
within the jurisdiction of the STB. We conclude that 1t 15, Section
10501(b) clearly provides that the STB’s jurisdiction over the
abandonment of tracks is exclusive and preempts any remedies
available under state law. This court has previously recognized the
broad language of § 10501(b), as it related to the discontinuation
of railroad agency stations and its preemptive effect. See 25
Residents v. Arkansas Highway & Transp. Comm’n, 330 Ark. 396,
401. 954 S.W.2d 242, 244 (1997) (**Given the broad language of
the act itself, its statutory framework, and considering the recent
decisions interpreting the act, we believe 1t 15 clear that Congress
intended to preempt the states’ authority to engage in economic
regulation of rail carriers.”).

[7] The Unites States Supreme Court has noted the ple-
nary preemptive authority of the STB's predecessor, the Interstate
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Commerce Commussion (ICC) 1n Chicago & North Western Transp.
Co. v. Kalo Brick & Tile Co , 450 U S. 311 (1981):+

The Interstate Commerce Commission has been endowed by
Congress with broad power to regulate a carrier's permanent or
temporary cessation of service over lines used for interstate com-
merce In addition, and most relevant here, the Act endows the
Commussion with broad authority over abandonments, or perma-
nent cessations of service

- - . Consequently, we have 1n the past concluded that the
authority of the Commussion to regulate abandonments is exclu—
sive. The Commussion’s authority over abandonments 1s also ple-
nary.

In sum, the construction of the apphcable federal law 1s straight-
forward and unambiguous. Congress granted to the Commussion
plenary authority to regulate, in the interest of interstate commerce,
rail carriers’ cessations of service on their lines, And ar least as to
abandonments, this authority is exclusive.

450 U.S. at 319-23 (intemal citations omutted) See also Cedarapids,
Inc. v. Chicago, Central & Pacific R R. Co., 265 F Supp. 2d 1005 (N.D.
Iowa 2003) (holding that to the extent that Cedarapids’ state-law
claim sought to force CC&P to abandon the track 1n question, such
claims were preempted by the Interstate Commerce Commission
Termination Act), City of Seartle v. Burlington Northem R.R. Co., 105
Wash. App. 832, 836, 22 P.3d 260, 262 (2001) (stating that language
of 49 U.S.C. § 10501 is “‘clear, broad, and unquabified” and “‘grants
the STB jurisdiction over the listed activities™); Trustees of the Diocese
of Vermont v. State, 145 Vt. 510, 496 A 2d 151 (1985) (holding that
where no abandonment proceedings before the ICC had been com-
menced, nor any ICC authonzation for the Vermont Railway to
discontinue service, a declaratory-judgment action in state court that
casement granted for ratlroad purposes had been abandoned interfered
with ICC’s power to determine abandonment).

* The STB was established in 1996 and replaced the ICC  See 49 US C §§ 701-702
(2000)



Ouacuita R R, Inc. v. Circurt CourT oF UNIoN County
ARk | Cite as 361 Ark 333 (2005) 345

[8] While the Chicago & North Western Transp. Co. decision
dealt with the ICC, 49 U.S.C. §§ 701-702 (2000) created the
current STB and enabled it to perform all functions that were the
functions of the ICC prior to the enactment of the ICC Termi-
nation Act of 1995 See 49 U.S.C. §§ 701-702 (2000). Accord-
ingly, just as the ICC had exclusive jurisdiction over a railroad’s
abandonment of 1ts lines, so does the STB since the passage of the
ICC Termunation Act of 1995. See Howard v. Surface Transp. Bd.,
389 F3d 259 (1st Car 2004) (stating that generally, the STB’s
authority over abandonment of rail lines is exclusive and plenary,
citing Chicago & North Western Transp. Co. v. Kalo Brick & Tile Co.,
supra).

[9] With respect to the Harbours™ counterclaim for ad-
verse possession of the property, and any “‘equitable defenses’” that
seek to establish any right to usage of the land by the Harbours, we
conclude that these matters too would be precluded under 49
U.S.C. § 10501. As already noted, the ICC's, and now STB’s,
jurisdiction over the “‘construction, acquisition, operation. aban-
donment, or discontinuance of . . . tracks” 1s exclusive. 49 U.S.C.
§ 10501(b)(2) (2000). Were the circuit court to quiet title over the
{and in favor of the Harbours based on their counterclaim of
adverse possession or to acknowledge any night to the land by the
Harbours, this would necessarily result i the acquisition of the
right-of-way by the Harbours and in the discontinuation of the use
of the same by the railroad. Such a determination clearly falls
within the exclusive jurisdiction of the STB, as demonstrated by
the clear language of the statute as well as the case law cited above.

[10, 11] One appellate court has even acknowledged that
*a long-standing de facto abandonment is insufficient to defeat the
jurisdiction of the STB to determine whether such an abandon-
ment is within the public convenience and necessity.” Eldridge v.
City of Greenwood, 331 S.C. 398, 408, 503 S E.2d 191, 196 (1998)
Because any determination by the circuit court on the matter of
title or any right to the land would interfere with the STB’s
jurisdiction as provided for in the statute, we hold that the circut
court is wholly without jurisdiction to determine the abandon-
ment and adverse possession claims but also any equitable defenses
asserted by the Harbours that seek to bestow upon them any nght
to the use of the land. It is the STB that has exclusive jurisdiction
over such matters, Accordingly, the cirenit court is wholly without
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Jurisdiction to make any determination regarding these matters,
and the writ of prohibition should issue

[12] The Harbours also counterpetition for a wnt of
prohibition to prohibit the circuit court from hearing the railroad’s
complaint for ejectment, but they have failed to cite this court to
any authority for such a proposition other than 49 U.S.C.
§ 10501(b). This court has been resolute 1n holding that 1t will not
consider an issue raised which is not supported by convincing
argument or citation to authority See, e.g , Whitley v. Cranford, 354
Ark. 253, 119 S.W.3d 28 (2003); Utley v Cuty of Dover, 352 Ark.
212,101 S.W.3d 191 (2003). In addition, we note that § 10501 (b)
does not list ejectment as a matter that 1s within the Jurisdiction of
the STB. Because no abandonment or cessation of use of the land
by the railroad has been decided by the STB, title to the land
remains in Ouachita Railroad, and 1t may proceed with its claim
for ejectment in state court.

Ouachita Railroad’s petition for a writ of prohibition 1s
granted. The counterpeution for a wnit of prohibition is denied.




