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1. WORKMEN'S COMPENSATION—TOTAL  DISABILITY—EVIDENCE.—In
view of testimony and medical records, and claimant’s statement
that he had been doing light work without loss of time and
without necessity for medical treatment since he returned to work
in June, 1967, claimant could not be considered totally and
permanently disabled. ]

2. WORKMEN’S  COMPENSATION—PARTIAL  DISABILITY-—EVIDENCE.—
Where the amount of claimant’s hourly wage at the time of his
injury was stipulated but there was no substantial evidence as to
his average weekly wage at that time, and there was no substan-
tial evidence that claimant’s loss of capacity to work in high and
dangerous places decreased his earning capacity beyond the 15%
awarded to him by the commission, judgment affirmed.

Appeal from Union Circuit Court, Second Divi-
sion, Melvin Mayfield, Judge; affirmed.

Whetstone & Whetstone, for appellant.
John M. Lofton, ]Jr., for appellees.

J. FrReD JonEs, Justice. This is a workmen’s com-
pensation case in which the claimant-appellant, Mr.
Blann, suffered a compensable heart attack on May 25,
1967, while carrying tools weighing 45 to 50 pounds up
some steps in the course of his employment as an elec-
trician by Harvill-Byrd Electric Company. Mr. Blann
filed a claim for permanent and total disability. A hear-
ing before a referee on April 9, 1968, resulted in an
award of 15% permanent partial disability to the body
as a whole. The award was sustained by the full Com-
mission and affirmed by the circuit court on appeal. Mr.
Blann has appealed to this court and relies on the fol-
lowing points for reversal:

“There was no substantial evidence to support the
finding that appellant was not totally and perma-
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nently disabled.

There was no substantial evidence to support the

findings that appellant was not permanently dis- .

abled from earning ‘high time’ which would entitle
him to maximum benefits under the act.”

Following his heart attack on May 25, 1967, Mr.
Blann went to Dr. B. B. Livingston in Camden, who
recommended that he go to the hospital. On May 29,
1967, he went to the Veterans Administration Hospital
in Little Rock where electrocardiograms were made, and
where he remained under treatment and observation for
about 28 days. Mr. Blann testified that after his release
from the hospital, he tried installing some light fixtures
in a school building in El Dorado but had to quit be-
cause of his heart condition. He testified that he then
tried a maintenance job at Helena and was able to work
only 10 or 12 days. He says that while working in
Helena he was asked to climb a chemical tank and un-
stick an elevator on top of the tank about 165 feet above
the ground, and when he had climbed about 25 feet,
his heart started bothering him and he had to come back
down. He testified that he was discharged the next day
and didn’t work any more until September. He testified
that he was examined by Dr. Ellis in El Dorado on
September 14, 1967, and on or about September 15, 1967,
he went to work for the Alleghaney Electric Company
on a paper mill job in Alexandria, Louisiana.

At the hearing before the referee on April 9, 1968,
Mr. Blann testified that with the exception of one week
when he was out of work because of Union trouble, he
had not missed a single day’s work from the time he
went to work for Alleghaney in April, 1967, until the
day of the hearing. He testified that he has not seen
a doctor since he last saw Dr. Ellis in September, 1967, and
has received no medical attention. He says, however, that
he carries nitroglycerin tablets in his pocket and takes
them when he experiences chest pain. He testified that he
is now restricted to ground work and has been unable
to work above 40 feet in height, which demands extra
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pay called “high time.”

Mr. Allen O. Hobbs, business manager of the Elec-
.trician’s Union in El Dorado, testified that in that
area the wage scale for journeymen electricians is $5
per hour and that “high time” would be $7.50 per hour.
He testified that “high time,” under the Union contract,
refers to work on towers, steeples, smokestacks, and oth-
er similar hazardous locations. He testified that “high
time” is usually available on big jobs but that locally,
in the residential shops, there wouldn’t be any. He says
that on large industrial jobs “high time” would prob-
ably constitute 20% of the wages on a year in year out
basis.

Dr. Ellis testified that he examined Mr. Blann on
September 14, 1967, and primarily from the history and
symptoms related to him, he tentatively diagnosed Mr.
Blann’s condition as arteriosclerotic heart disease consist-
ent with angina; that at that time he was of the opinion
Mr. Blann had suffered some permanent partial disability
but was of the opinion that it would take approximately
one year to determine what Mr. Blann’s ultimate condi-
tion would likely be. On January 4, 1968, Dr. Ellis made a
written report of his findings on September 14, 1967. He
interpreted his own electrocardiograms as revealing no
definite abnormalities, but interpreted the electrocardio-
grams performed in May and June at the Veterans Hos-
pital, as indicating abnormalities consistent with in-
farction of the anterior myocardial wall. Dr. Ellis con-
cludes his written report as follows:

“It is my opinion that this patient has arterio-
sclerotic heart disease. It is also my opinion that he
sustained a myocardial infarction in May, 1967. I
believe that he continues having angina pectoris
secondary to arteriosclerotic heart disease and that
his physical output should be limited to tolerance.

I would not want to perform an exercise tolerance
test to ascertain this diagnosis at this time.

I believe that Mr. Blann should not perform manual
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labor which would involve more than the use of
such instruments as pliers and screwdrivers at
ground level for the next year. I do not think that he
should climb ladders or stairs in the performance of
his duties for the next year. I believe that any work
involving the lifting or carrying of more than ten
to fifteen pounds should be prohibited for the next
year. His cardiac functional and therapeutic classi-
fication, in my opinion, is II-C.”

On February 16, in answer to inquiries made by the
compensation carrier to Mr. Blann’s atiorney and for-
warded on to Dr. Ellis, he reported as follows:

“Regarding your question as to whether the heal-
ing period has or has not ended, I believe that the
healing period of the condition has not occurred
yet. I believe that it will take approximately one
year for me to determine what the patient’s ulti-
mate condition will likely be. ‘

Regarding your next question as to the determina-
tion of permanent partial disability, I believe that
Mr. Blann is permanently disabled partially. I con-
sider him 100% disabled permanently from the stand-
point of his doing any work on any high level. I
further consider him 100% disabled from the stand-
point of his performing manual activity that would
involve any strenuous physical exertion at any level.
I believe that he has no disability relative to his
performing sedentary or semi-sedentary work or so-
called ‘light Work.” ”

Dr. Alfred Kahn, Jr. examined Mr. Blann and rec-
ommended that he should continue to perform light
work. After explaining that “angina pectoris” is warn-
ing pains which warn an individual that he is putting
more work on his heart than his heart will tolerate, Dr.
Kahn testified that a heart patient, such as Mr. Blann,
should avoid extremes in temperature and fatigue and
should exercise to the point of almost inducing pain
because of angina pectoris. He testified that exercise 1s
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not injurious, but actually prolongs life, if properly
administered. He testified that the tracings on electro-
cardiograms should show definite evidence of coronary
artery occlusion, which is the closure of the blood vessel
leading to the muscle, and that he detected some muscle
death on the tracings made at the Veterans Hospital. He
testified, however, that in his opinion, the tracings made
at the Veterans Hospital did not indicate a very large
area of damaged muscle because the electrocardiograms
made at his own office are now normal. Dr. Kahn testi-
fied, in part, as follows:

“Q. Would you recommend that he refrain’ from
lifting?

A. Well, I think a limit on that might be five
’ pounds. :

Q. What about climbing, like a ladder?

A. Slowly. If he wanted to climb a ladder slowly
I guess it would be safe enough, but I wouldn’t
recommend that he do it very often. I wouldn’t
recommend that he do it to the extent of
producing pain. * * * I would say a man who
has angina pectoris could perform light work
as an electrician, if he did not lift more than
five pounds, if he did not have to climb fre-
quently, if he did not get over-fatigued, or
exposed to extremes of temperature. I think
this is a better way to put it. I'm trying to
state it positively for you. * * * This gentle-
man is probably capable of working within
the restrictions that I've mentioned to you,
and within these restrictions he’s probably
just as well off working as he is sitting  at
home. Exercise, if not overdone, is beneficial
to a man such as this.”

Dr. Kahn testified that the fact that Mr. Blann had
worked continuously from September 19, 1967, with-
out losing any time because of his heart condition,
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would indicate his capability for doing the work he
did, and that as long as he did not go beyond reason-
able limits, he felt that Mr. Blann could continue in the
course of his employment as a journeyman electrician
until warned by angina pain.

Mr. Blann testified before the full Commission that
he had to quit working for Alleghaney when the work
consisted of putting rigid steel conduits underground,
and that he was made foreman over a crew of men and
was unable to do the walking and climbing necessary
in laying out the work for the men. He testified that he
worried a lot about not being able to carry out his
work, and that was the reason for his leaving Alleghaney
for the 30 day period he did not work for Alleghaney.
He says that after leaving Alleghaney he went to work
for Lawrence Electric Company and worked for a week
or ten days “hanging piano wires” in boilers. He says
that he was making $5.40 per hour for this work and
quit when the wire- hanging was completed and the
electricians had to climb on top of the boiler. He says
that he could not do the climbing required by Lawrence
Electric, so he went back to Alleghaney when they had
finished laying the heavy conduits in the wood yard and
light work was again available. ‘

Mr. Blann testified that when he went back to work
for Alleghaney, “high time” work was available to him
but he was unable to accept it. He says that “high
time” was available to him from 30 to 35% of the time,
but that he has been unable to do ‘“high time” since
he had his heart attack. He testified that any work over
40 feet above the ground that is not on a permanent deck
or a permanent platform where handrails are required
is considered “high time.” He testified that he had
worked as a lineman and a wireman prior to his heart
attack; that he is now unable to do the climbing neces-
sary for that type of work, and that his work is now
strictly limited to that of an electrician. He testified,
however, that the work of a lineman and that of an
electrician are practically the same except that a line-
man does not draw “high time” pay. Mr. Blann testified
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that he was earning $4.85 an hour when he had his
heart attack and is now making $5.40 an hour He
testified, however, that the reason he had been able to
" continue his work without losing any time was because
he was acquanted with the men on the job and they
would assist him when his work required something
that he could not do.

Mr. Blann’s first point deserves little comment in
the light of the record in this case. According to the
medical reports and testimony, Mr. Blann is able to do
light work; and according to Mr. Blann’s own testimony,
he had been doing light work without loss of time and
without the necessity for medical treatment since he re-
turned to work for Alleghaney in June, 1967. There is
substantial evidence that the disability Mr. Blann does
have is not totally disabling, and there is no substantial
evidence to the contrary. .

Mr. Blann presents a rather unique theory under
his second point. He seems to contend that since he is
no longer able to earn extra pay for high and hazardous
work, and since such work was available to him in such
quantity, that 65% of the amount he could earn in extra
pay, would exceed the maximum weekly benefits he
could receive under the law; he is totally disabled and
should be paid the maximum weekly compensation bene-
fits as long as he remains unable to,earn “high time,”
or extra pay at the high and hazardous work. The Ar-
kansas Workmen’s Compensation Law does not sustain
Mr. Blann in this contention.

Ark. Swaat. Ann. § 81-1302 (e) (Repl. 1960) defines
“disability”’ as follows:

“ ‘Disability’ means incapacity because of injury to
earn, in the same or any other employment, the
wages which the employee was receiving at the time
of the injury.”

and Ark. Stat. Ann. § 81-1812 (Repl. 1960) provides as
follows:
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“Compensation shall be computed on the average
weekly wage earned by the employee under the con-
tract of hire in force at the time of accident, and in
- no case shall be computéd on less than a full time
-work week in the employment. Where the injured
employee was working on a piece basis, the average
weekly wage shall be determined by dividing the
earnings of the employee by the number of hours
required to .earn the wages, during. the period not
to exceed fifty-two [52] weeks preceding the week
- in which the accident occurred, and by multiplying
this hourly wage by the number of hours.in a full
time work week in the employment. Overtime earn-
. ings are to be added to the regular. weekly wages
and shall be computed. by dividing the overtime
‘earnings by the .number of weeks worked by the
-employee in the same employment under the con-
tract of hire in force at the time of the accident; not
to exceed a period of fifty-two [52] weeks preced-
. ing the accident. If, because of exceptional circum-
" stances, the average weekly wage cannot be fairly
and justly determined by the above formulas, the
Commission may determine the average weekly
wage by a method that is just and fair to all parties
concemed ”

The mere fact that an injured employee is earning,
in the same or other employment, the wages he was re-
ceiving at the time of his injury does not necessarily
prove that he has the capacity to.do so. (4bbott v. C. H.
Leavell & Co., 244 Ark. 544, 426 S. W. 2d 166). But
Mr. Blann is not an uneducated common laborer whose
capacny to earn is dependent upon a strong body, he is
a ]oumeyman electrician with 22 years experience. His
capacuy to earn is based as much on what he knows as
it is on strenuous physical exertion. Compensation for
temporary partial disability is. provided for in Ark.
Stat. Ann. § 81-1313 (b) (Repl. 1960) as follows:

“In case of temporary partial disability resulting in
. the decrease of the injured employee’s average week-
ly wage, there shall be paid to the employee sixty-
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five per centum [65%] of the difference between the
employee’s average weekly wage prior to the acci-
dent and his wage earning capacity after. the injury.”

Compensation for permanent scheduled injuries ' is
provided for in § 81-1313 (c), and compensation for
permanent partial disability is provided for in subsec-
tion (d) as follows:

“A permanent partial disability not scheduled in
subsection (c) hereof shall be apportioned to the
body as a whole, which shall have a value of 450
weeks, and there shall be paid compensation to the
injured employee for the proportionate loss of use
of the body as a whole resulting from the injury.”

Now, applying the statute to the case at bar, it was
stipulated that Mr. Blann’s hourly wage under his con-
tract of hire at the time of his injury was $4.75 per
hour, but there is no substantial evidence as to what
his average weekly wage was prior to his injury. There
1s substantial evidence that because of his injury Mr.
Blann did lose some of his capacity to work in high and
dangerous places, but there is no substantial evidence
that this loss decreased his earning capacity beyond the
15% awarded to him by the Commission.

The judgment is affirmed.



