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"Opinion delivered September 28, 1970

CRIMINAL LAW—INSANITY—OPINIONS OF LAY WITNESSES, ADMISSI-
BILITY OF.—When a person’s mental condition is in question,
opinions of non-experts as to such ‘capacity -are only admissible

.when taken in connection - with facts upon which their opinions

are based, and are not-admissible until it. is first shown by
witness’s own testimony that he has information upon which it
can reasonably be based. . L F

CRIMINAL LAW--INSANITY—GROUNDS FOR ADMISSION ‘OF ‘LAY WIT-

NESs’s OPINION.—Testimony of lay witness as to .specific acts and

demeanor of the defendant over a period of 30 years, the witness

" had known him, when they had roomed together and throughout

the acquamntance had visited in each others homes, held a suffi-
cient foundation to permit the witness to express an opinion
as to whether defendant knew the differénce between right ‘and
wrong on the date of the alleged offense.

* CRIMINAL LAW—INSANITY__—OPINION OF LAY WITNESS, ADNiISSIBILITY

oF.—Opinions of lay witnesses as to defendant’s ability to re-
sist doing wrong were properly excluded where the witnesses
possessed no’special knowledge of the nature and strength of the
opposing force against which defendant’s resistance was directed.

. CRIMINAL LAW—INSA_NITY—OPINION OF LAY WITNESS, ADMISSIBIL-

ITY OE.—Official capacity in which former sheriff dealt with de-

“fendant qualified the officer to give an opinion as to defend-

ant’s sanity where he had known defendant since 1950, had ar-

*. rested him and talked to him on" several occasions while de-

fendant was in jail.. . .
HOMICIDE—~TRIAL—INSTRUCTION ON INSANITY.—In a prosecution
for first degree murder where insanity was a defense; an in-
struction which told the jury that “the fact one has been sud-
denly depraved to such an extent that his consciénce ceases to
control or influence his. action is not a defense to a criminal
charge”, but which eliminated from the jury’s consideration the
cause of such sudden depravity held erroneous.
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Appeal from Craighead Circuit Court, Jonesboro
District, 4. S. Harrison, Judge; reversed and remanded.

W. B. Howard and Jack Segars, for appellant.

Joe Purcell, Attorney General; Melton Lueker, Asst.
Atty. Gen., for appellee.

J. Frep JonEs, Justice. Leslie David Hill shot and
killed Willie Young and was convicted of first degree
murder in the Craighead County Circuit Court. His de-
fense was based upon insanity and upon conviction he
was sentenced to the Arkansas penitentiary for life. On
appeal to this court, Hill relies on the following points
for reversal: '

“The Court erred in excluding appellant’s . offer
of proof .of opinion testimony from lay witnesses
on the issue of appellant’s sanity.

The Court erred in giving Court’s Instruction Num-
ber 9A.”

We are of the opinion that the trial court erred on
both points, and that this case must be reversed and
"remanded for a new trial.

Ark. Stat. Ann. § 41-2205 (Repl. 1964) defines mur-
der in the first degree -as follows: -

“All murder which shall be perpetrated by means
of poison, or by lying-in wait, or by any -other
kind of wilful, deliberate, malicious and premedi-
‘tated killing, or which shall be committed in the
perpetration of or in the attempt to perpetrate,
arson, rape, robbery, burglary or larceny, shall be
deemed murder in the first degree.” E

The information under which Hill was tried,
charged that he, o ’ '

«_ .. did on the 34th day of November, 1968, in the
Jonesboro District of Craighead County, Arkansas,
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unlawfully, feloniously, willfully, knowingly and
with malice aforethought and after deliberation and
pre-meditation, assault, kill and murder one Willie
Young by then and there unlawfully, feloniously,
willfully, deliberately, knowingly and maliciously
shooting him, the said Willie Young, with a
deadly weapon, namely a pistol, then and there
had and held in the hands of the said LESLIE
DAVID HILL, with the felonious intent then and
there to kill and murder, against the peace and
dignity of the State of Arkansas.”

The facts surrounding the actual homicide will
not be set out in detail, but the appellant Hill and
the decedent Young, together with several other indi-
viduals, were engaged in a dice game in the kitchen of
a private home belonging to A. V. “Pete” Vann. An
argument arose between appellant Hill, who had placed
a bet, and decedent Young, who was ‘‘running the
game,” as to whether a third individual had made a
certain point in rolling the dice. After some argument,
Young offered to give the money to Hill but instead
of taking the money Hill shot Young several times
with a pistol. The evidence indicates that Hill then
took another pistol, either from his own pocket or
from Young’s pocket, and after starting to leave the
room, returned and fired several more shots from that
pistol into Young’s body remarking as he did so that
he might as well do a good job of it.

The evidence in behalf of Hill shows that he
served two years in the army from 1943 to 1945 and
was drawing total disability veterans benefits under a
diagnosis of schizophrenia, for which condition he was
apparently discharged from the army. He was judicially
declared incompetent in 1947 and has remained under
guardianship since that time. The record discloses that
on May 12, 1947, the appellant was examined by the
veteran’s administration medical staff and diagnosed as
“Dementia Praecox, with complete industrial incapac-
ity.” One month later, on June 25, 1947, his veteran’s
administration record shows a medical diagnosis as
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follows: “Dementia Praecox (paranoid tendencies shown
on current exam).”

The appellant’s first point has to do with the testi-
mony of witnesses Alex Turnage, A. V. “Pete” Vann,
Lonnie Cooper and Bert Jamison. In support of his
first point the appellant relies heavily on our opinion
in Shaeffer v. State, 61 Ark. 241, 32 S. W. 679. In
Shaeffer we said:

“When a person’s mental condition or capacity is
in question, the opinions of witnesses, who are not
experts, as to such capacity are only admissible in
evidence, when taken in connection with the facts
upon which such opinions are based. Before such
evidence can be admissible, ‘the specific facts upon
which the opinions are based must first be stated
by the witnesses, or their testimony must show that
such intimate and close relations have existed be-
tween the party alleged to be insane and them-
selves as fairly to lead to the conclusion that their
opinions will be justified by their opportunities
for observing the party.’ In other words, the opinion
of such a witness is not admissible in evidence until
it be first shown by his own testimony that he has
information upon which it can reasonably be based.
Whether the information is sufficient for that pur-
pose is a question for the court to decide before
it can be admitted. After its admission, the weight
to be given is determined by the jury.”

Turnage testified that he had known Hill for 25 or
30 years; that at one time they roomed together, and
that throughout their acquaintance they had visited in
each others homes. He testified that Hill

“. . . was kind of a quick tempered fellow. He
would fly off the handle most any little thing he
got any argument over or anything being brought
up. He was pretty strange. He did a lot of things
—if you would go along with his program,
everything was fine, but if you didn’t he would
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suddenly turn on you. I know a lot of cases where
I would come in the house—I used to visit him
at his own house and he would be leading a dog
and the dog wasn’t there. Then he would whistle
‘Come on, Sport,’ and. the dog was not there.
* * * He would say ‘Don’t pay me no ’tention. You
don’t see that little old dog?’ I said ‘No.” He would
tell me about things, about hearing voices— * * *
Oftentimes we would be together and he said ‘Say,
didn’t you hear that voice say that,” and often talk
about the little green man. I didn’t know what he
was talking about. That was eight or nine  years
ago. He would talk with—commute with—talk
with them. * * * The little green man would tell
him ever so often he had to kill somebody. I
wouldn’t go into details what he said. That is kind
of embarrassing. * * * If we would hold a conver-
sation about ten or fifteen minutes he would éither
start talking about he had to kill somebody or
somebody talking to him, talk rumbling through
his head. * * * [Wle would be watching a ball
game when things was not funny, he would com-
mence laughing; watching a t.v. program. I would
just get up a lot of time and cut away from him
because I couldn’t comprehend what he was inter-

ested in, so forth. * * * The day he shot Willie

Young, he had kind of a smirky smile on his face.”

This witness was then asked the following ques-

tions and made the following answers:

“Q. Alex, based wupon . your association with
Leslie over the years, your observation of his
conduct, his manner and his demeanor, do
you have an opinion with reference to wheth-
er Leslie was sane or insane on the day of
this killing? :

A. Well, I always did myself think that he was
crazy. _

Q. You always did think he was crazy?
A. Yes, sir.
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Q. And you thought he was crazy on that day,

is that right?

A. Yes, sir.

Q. Alex, based upon your observauon of this

boy over the years, what you saw him do, what
you heard him say, that sort of thing, do you
think he knew ‘the difference between right
and wrong on the day he killed  Willie

o Young?”'

The state ob]ected to thlS quesuon and the trlal
court ruled as follows :

: “The Court is going ‘to sustain State’s objection ‘to
this ‘lay witness answering questions whether or
not the defendant knew - the differencé 'between
right and wrong on the date of the alleged offense

" Hill then made hlS offer of proof as follows

“Q Alex, based upon your observation of Leshe

your ‘association with him, your contacts with
him over the years, do you believe Leslie
knew the difference between right and. wrong,
on the day"he' killed Willie Young?

No I don’ t

Q. You don t ‘believe he knew the d1fference be-

- twéen right and wrong on the day he killed
- Willie Young?

-'No, sir, I don t.

Q. Basing your answer again on your associa- |

A.

tion with Leslie, observation: of him over the

- years, numerous contacts you- had with him,
- tell the Court whether in your opinion Leslie

Hill had the ability to resist doing wrong?

I-don’t think Leslie Hill at any time could
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-~ “resist doing wrong because he would go into
spasms, fits, so forth. If a person really didn’t
observe and know him, be around him, he
wouldn’t really know him. He was a mislead-
ing fellow. You just had to know his actions,
the way he did things.”

We are of the opinion that sufficient foundation
was laid in the testimony of lay witness Alex Turnage
to permit him to express an opinion as to whether Hill
knew the difference between right and wrong on the
date of the alleged offense.

We are of the opinion, however, that the court prop-
erly excluded the opinions of all the lay witnesses as to

Hill’s ability to resist doing wrong. The appellant has
cited no case, and we have found none, where lay wit-
nesses are permitted to express an opinion as to an-
other individual’s ability to resist doing wrong without
some knowledge of the nature and strength of the op-
posing force against which his resistance is directed. -

A. V. “Pete” Vann testified that he had known Hill
15 or 20 years and they associated together frequently.
He testified that on one occasion Hill told him that
there were some ‘“guys” around the house the night
before “said they were going to get him; ‘going to kill
him.” ' :

“Q. I wish you would state whether or not
Leslie ever made a statement to you or in
your presence with reference to hearing voices?

A. Well, no more than he tell me he would hear
people around the house there, going to get
him.”

This witness testified that he had seen Hill grin and
that on one occasion in Marked Tree he grinned and
asked the witness if he had his gun, because a group
of men were picking on him. He testified that he saw

" Hill threaten Turnage with a gun on the day he



Ark.] HiLL v. STATE 49

killed Young. On the basis of this testimony, the follow-
ing question was asked:

“Q. Now, Pete, based upon your association
with Leslie over the years, your observation
of his manner and demeanor, and his conduct,
do you have an opinion with reference to
whether Leslie was crazy or not on the day
that he killed Willie Young down there?”

The state’s objection -to .the question: was sustained,
and we agree with the trial court that there was not
sufficient foundation laid in A. V. “Pete” Vann’s testi-
mony on which he could form an evidentiary opinion
as to whether Hill was ‘“‘crazy or not” on the day he
killed Willie Young. ’

Lonnie Cooper testified that he was former sheriff
and jailer of Craighead County and had known Hill
since about 1950. He arrested Hill and had him in jail
on several occasions. He testified that Hill told him
that someone was after him; that nobody liked him
and that he heard voices talking to him. As to' this
witness, the record is as follows:

“Q. Lonnie, could you estimate how many times
: Y . many
you have been in contact with this boy?

A. I would say several.
Would it be as many as twenty?

A. Well, I would séy ten or twelve, personally, I
talked to him.

Q. Lonnie, do you have an opinion based on
your association with Leslie, your observation
of his manner and demeanor, with reference
to whether he was sane or insane on those
occasions?

MR. PEARSON: If the Court please, with all re-
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spect to Mr. Cooper and his ability, I do feel
I would have to object to this non-expert lay
witness express his opinion as to sanity or
insanity of the defendant based on the facts
put in this record. I don’t think he had suffi-

. cient opportunity to observe and associate

with this defendant to express a .reasonable
opinion on sanity or insanity. I object to the
lay opinion.”

The state’s objection was sustained anduH\ill then
made his offer of proof as follows':‘ : :

“Q. I believe at the time the Court sustained the

objection, and now that the jury has retired
and we are outside the presence of the jury, I
believe at that time while the jury was still
here, T asked you the question whether you
had an opinion with reference to whether
Leslie Hill was sane or insane on the occa-
sions when you contacted him. Do you have
such an opinion,_ sir? L

Could I answer it this way? We have talked
about it among ourselves—the' officers—to put
it in plain English, we always thought he was

' crazy.

Q. Well, that'is- not responsive to my question.

A.

T think it covers it generally, but after ‘having

made ‘that statement, if I understand you cor-
rectly, you were of the personal opinion dui-
ing these periods you ‘were contacting him he
was crazy? o :

That’s right.” -

: We are.of the opinion that the official capacity in
‘which former Sheriff Cooper dealt with Hill added some
quality to his observations over that of relatives and
‘friends, and that former Sheriff Cooper was qualified to
give his opinion in evidence as to Hill's sanity on the
ten or twelve occasions he talked to him. : i
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. We agree with “the trial court that: there was not
sufficient foundation laid in Bert Jamison’s testimony
for his lay opinion to be accépted in evidence as to
Hill’s sanity. =+ = :

~ We now turn to’ the facts surrounding appellant’s
second point. Instruction No. 9A, of which appellant
complains, 'is as follows: g S

“The fact that  one’s reason is temporarily de-
throned by anger, jealousy, or any other passion,
or the fact that one has become suddenly depraved
to such an extent that his conscience ceases to con-
trol or influence -his action.is not a defense to a
criminal charge. In other words,- what is commonly
known as emotional or moral insanity, is not a
defense under the law of this state for one charged
with crime.” (Emphasis supplied).

. As pointed out by. the state, this instruction was
apparently lifted verbatim -from our decision in Watson
v. State, 177 Ark. 708, 7 S. W. 2d 980, but the fallacy
lies in the fact that in..Watson, .the trial court did not
give a separate instruction on .emotional or moral in-
sanity, and. the objection: in that case went to the al-
leged failure to include the definition of “emotional or
moral insanity” in the entire instruction that was given.
We simply held in Watson that. ‘‘emotional or moral
insanity” was properly defined  in the instruction that
was given. In-Watson we only approved. the definition
as included in- the instruction that was given, and we
did- not approve the definition as:-a separate instruction.
The entire instruction in the Watson case is not set
out in the opinion, but on the point raised in that case
we said: : :

.. “The instructions on.the.issue of insanity followed
closely the law applicable te such issue as declared
by this court in Bell v. State, supra. It could serve
no useful purpose to reiterate the law announced
in that case and in Hankins v. State, supra. The
appellant objected generally to, the instruction .given
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by the court, and specifically to that part of the
instruction relating to emotional and moral insan-
ity. The appellant contends that there was no defini-
tion of emotional or moral insanity. But on exam-
ination of the instruction we find that the court in
the instruction told the jury that ‘the fact that one’s
reason is temporarily dethroned by anger, jealousy
or any other passion, or the fact that he has be-
come suddenly depraved to such an extent that his
conscience ceases to control or influence his actions,
is not a defense to criminal charge. In other words,
what is commonly known as emotional or moral
insanity is not a defense under the law of this
State for one charged with crime.” The instruction
on the proposition of emotional and moral in-
sanity thus conformed to the law as declared by
the court in Bell v. State, supra, and was a suffi-
ciently explicit definition of emotional and moral
insanity.”

Turning to Bell v. State, 120 Ark. 530, 180 S. W.
referred to in Watson, we find the following:

“The law on the issue of insanity may be briefly
stated as follows: The law presumes that every
man is sane and that he intends the natural con-
sequences of his act. Therefore, where one is
charged with murder in the first degree, and it is
admitted that if sane he is guilty as charged, and
the plea of insanity is interposed as his defense,
in such cases the burden is upon the accused to
establish his insanity by a preponderance of the evi-
dence. * * * Where one is on trial for murder in the
first degree and the State proves the killing under
circumstances that would constitute murder in the
first degree if the homicide was committed by a
sane person, then if the killing is admitted and in-
sanity is interposed as a defense such defense can
not avail unless it appears from a preponderance
of the evidence, first, that at the time of the killing
the defendant was under such a defect of reason
from disease of the mind as not to know the nature
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and quality of the act as he was doing; or, second,
if he did know it, that he did not know that he
was doing what was wrong; or, third, if he knew
the nature and quality of the act, and knew that
it was wrong, that he was under such duress of
mental disease as to be incapable of choosing be-
tween right and wrong as to the ‘act done, and un-
able, because of the disease, to resist the doing of
the wrong act which was the result solely of his
mental disease.

* * * The first of the tests is applicable in every
case where the evidence tends to show general in-
sanity or dementia. The second and third of these
tests are applicable in every case where the evidence
tends to prove, as it does here, that the accused, at
the time of the alleged criminal act, was afflicted
with that disease of the mind termed by medical
experts, alienists and authors on medical juris-
prudence as paranoia, which has progressed to the
‘stage ot persecution.’

* ¥* *

But it must be remembered that one who is other-
wise sane will not be excused from a crime he has
committed while his reason is temporarily de-
throned not by disease, but by anger, jealousy, or
other passion; nor will he be excused because he
has become so morally depraved ‘that his conscience
ceases to control or influence his actions.” In other
words, neither so called ‘emotional’ nor ‘moral’
insanity will justify or excuse a crime. Bolling v.
State, supra. It was the province of the court to
make concrete application of these tests or rules to
the facts adduced in evidence, and, guided by them,
it was the province of the jury to determine wheth-
er or not the appellant was responsible for the
crime charged.”

Another statement in Bell which might be applied to
the case at bar is as follows:
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“ . Instead. of the numerous instructions that
were given, it would have been far better if the
court, after announcing the law as to the burden of
proof and declaring the above tests, had instructed
the jury that if they believed from the. preponder-
ance of the evidence that the appellant was insance
they should acquit him, otherwise they should con-
vict ' him of the crime charged. If counsel had suc-
cinctly presented their respective contentions in a
few plain prayers embodying the above tests, doubt-
less the errors that crept into the court’s charge
would have been avoided.”

Instruction 9A in the case at bar has a similar de-
fect as did an instruction complained of in Hankins v.
State, 133 Ark. 38, 201 S. W. 832. In that case we said:

“Among other instructions the court gave the fol-
lowing: ‘The court instructs the jury that even
though you should believe from the evidence that
the defendant was suifering from a delusion that
his wife was too friendly with other men, and that
defendant acted upon this delusion when he fired
the fatal shot, yet this delusion would not justify
the defendant.in taking the life of his wife, nor
excuse him from criminal responsibility.’

. The .appellant objected specifically to the giving of
" the above instruction, and requested the court to
modify the same by adding the following: ‘Unless
_ you further find from a preponderance of the evi-
dence that the deféndant at the time of the act was
under such a defect of reason from disease of the
mind as not to know the nature and quality of
the act he was doing, or; if he did know 'it, that
he did not know he was doing what was wrong;
or if he knew the nature and quality of the act
and knew that it was wrong, that he was under such
duress of mental disease as to be unable because of
the disease to resist the doing -of the wrong act,
which was the result solely of his mental disease.” ”
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In holding that the trial court erred in not modifying
the instruction, this court said:

“It follows that the court erred in not modifying
the twenty-fourth prayer for instruction, granted
at the instance of the State, in accordance with the
request of counsel for the appellant. The instruc-
ton when thus modified would have made the
charge complete and harmonious, and in conform-
jty with the law -as announced by us-in Bell v.
State, supra.”

Under the instruction 9A given by the trial court,
the jury was told: “. . . the fact that one has been sud-
denly depraved to such an extent that his conscience
ceases to control or influence his action is not a defense
to a criminal charge. . .” This instruction eliminated
from the jury’s consideration one important element—
the cause of such sudden depravity. In Korsak v. State,
202 Ark. 921, 154 S. W. 2d 348, we made it clear that
such depravity, sudden or otherwise, may be a defense
in a criminal case if it is caused by a. disease of the
mind, but not otherwise. In Korsak we said:

« . .If a man’s mind becomes so diseased that he
is' insane (as that term is defined in numerous
cases, such, for instance, as Bell v. State, 120 Ark.
530, 180 S. W. 186; Hankins v. State, 133 Ark. 38,
201 S. W. 832, L. R. A. 1918D, 784; Watson v.
State, 177 Ark. 708, 7 S. W. 2d 980, 59 A. L. R. 356),
even though the diseased condition of the mind
resulted from private vices, he is excused. But, if
- his mind becomes disordered, so that he loses con-
trol of himself, through passion, suddenly or vio-
lently aroused, whether that passion be  of .an
amorous nature or. the result of hate, prejudice or a
desire for revenge, he is not an insane person
within the meaning of the law. For instance, a
man might have a provocation, apparently sufficient
to make the passion _irresistible, and, under the
influence of this passion, kill another. But he is not
excused on that account. He would under § 2981,
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Pope’s Digest, be guilty of voluntary manslaughter.
A man might voluntarily drink intoxicants, or vol-
untarily take drugs, until, while, under the influ-
ence of the intoxicant or the drug, he becomes ir-
responsible and unaware of his conduct. Yet, he is
not excused from the effect of his conduct under
those conditions.

* * *

. . . He may be excused as an insane person only
when his mind has become diseased and, because
of this disease, he has lost the power to distinguish
between right and wrong or, as the court told the
jury in the instruction above copied, he is incap-
able, because of the diseased condition of his mind,
of choosing between the right and the wrong.

But if one’s conduct was not induced by this mental
condition, but from the excitation of the lower pas-
sions, whether of hate, prejudice, desire for re-
venge, or lascivious desire, he is responsible for his
act. Frenzy is not insanity.”

Likewise, under instruction 9A in the case at bar,

if a person should become suddenly depraved to such
an extent that his conscience ceases to control or influ-
ence his action, he would still be criminally responsi-
ble for his depraved acts even if his conscience should
become suddenly obliterated by malignant tumor or
other disease with sudden manifestations.

The judgment is reversed and this cause remanded

for a new trial.

FOGLEMAN, J., not participating.



