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1. CONTRACTS—PLACE OF PERFORMANCE—CONSTRUCTION.—When a contract
is silent as to the place of performance, the place is to be determined
in accordance with supposed understanding of parties at the time of
the contract, and mutual intention ascertained in accordance with general
rule of construction.

2. CONTRACTS—PLACE OF PERFORMANCE—CONSTRUCTION.—Under an agreement
whereby grantor conveyed land to appellants subject to life estate re-
served for grantor, in exchange for taking grantor into appellants’ home
and caring for her as a member of the family as long as she lived,
the expected place of performance was appellants’ home in Hope,
Arkansas.

3. CONTRACTS—PERSONAL SERVICES—NATURE & SCOPE OF OBLIGATIONS.—Where
appellants contracted to take care of grantor in return for conveyance of
property, appellants were responsible not only for board, lodging, cloth-
ing and care, but were responsible for necessary medical expenses to
the extent they were not in excess of comparable charges in Hope,
Arkansas.

Appeal from Hempstead Chancery Court, First Di-
vision, Alex Sanderson, Jr., Chancellor; affirmed as
modified.

James H. Pilkinton, for appellants.
Tompkins, McKenzie & McRae, for appellee.

ConLEY BYRD, Justice. Appellants W. T. and Ruby
Baber and appellee Myrna Hicks, Guardian of the
Estate of Annie L. Christian, an incompetent, were
previously before this court in Baber v. Hicks, 238 Ark.
674, 384 S. W. 2d (1964), relative to the validity of a
deed from Mrs. Christian to the Babers for support and
maintenance. Involved here is the Babers’ responsibility
to Mrs. Christian while she refuses to accept performance
of the contract at the place designated or contemplated
by the parties.

This phase of the litigation was instituted by the
Babers for a declaratory judgment as to their responsi-
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bility under the contract. Mrs. Hicks answered alleging
that it was essential to Mrs. Christian’s well-being that
she reside and be cared for in Wilcox Hall, a nursing
home operated in conjunction with a hospital in Kings-
port, Tennessee, and that Myrna Hicks as guardian was
entitled to recover $10,891.20 for the reasonable cost
of supporting Mrs. Christian in the nursing home from
December 31, 1965, to the time of answering and also
the cost of medical expenses incurred since December

31, 1965.

The trial court after a hearing held that the
Babers were liable for the medical expenses accord-
ing to the standards at Hope, Arkansas, in the amount
of $2,127.47 and that Mrs. Christian’s estate was en-
titled to a reimbursement of $3,914.00 (being $10,265.00
less certain credits) for the nursing home expenses in-
curred. For reversal, the Babers raise a number of
points, but because of our disposition, we will only
discuss the obligation of the Babers with respect to
the nursing home and the medical expenses.

The record shows that Mrs. Christian had lived
with the Babers off and on from 1937 until late in
1962. When the Babers moved from Ozan to Hope in
1946, Mrs. Christian moved with them. Mrs. Christian
owned some land worth approximately $22,000.00. In
August 1962, subject to a life estate reserved in herself,
she conveyed the land to the Babers under the follow-
ing agreement:

“That I, Annie L. Christian, for and in considera-
tion of the sum of Ten Dollars ($10.00) cash to
me in hand paid by W. T. Baber and Ruby Baber,
his wife, hereinafter called Grantees, the receipt of
which is hereby acknowledged, and the further
consideration that they, and each of them, and/or
the survivor of them, do hereby agree to take me
into their home and the home of the survivor, and
care for me and furnish to me a separate room in
such home and also furnish and provide for me all
my necessary food, meals and board, and generally
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to support and look after and care for me as a
member of their family as long as I live, except
that I am to furnish and pay for my own clothing
and wearing apparel....”

In December 1962, Mrs. Christian went to visit
relatives in Tennessee and Virginia. Thereafter, Mrs.
Myrna Hicks as guardian sued to set aside the deed
because of alleged undue influence or mental incapac-
ity. That litigation ended with Baber v. Hicks, 238
Ark. 674, 384 S. W. 2d 267 (1964), wherein we reversed
the trial court’s action in setting aside the deed, and
said:

“Upon the record as a whole we are persuaded
that Mrs. Christian’s dissatisfaction with her con-
tract is the result not of its invalidity in the -first
instance but of a change of mind on her part after
she left the Babers’ home. In setting aside the
chancellor’s decree we recognize, of course, that
Mrs. Christian is still entitled to make her home
with the appellants in accordance with the terms
of the agreement.”

On July 10, 1964, Mrs. Christian was admitted to. a
Tennessee Hospital for a fractured hip. On September
23, 1964, she was again admitted for urinary incon-
tinence, urinary tract infection and bronchitis. Upon her
discharge each time she was returned to the home of
her niece, Mrs. Hicks, in Gate City, Virginia. On Febru-
ary 20, 1966, Mrs. Christian was again hospitalized with
pneumonia, chronic cystitis, osteoarthritis, parkinson-
ism, and cerebral. arteriosclerosis. When Mrs. Christian
was discharged on March 15, 1966, she again returned
to Mrs. Hicks’ home. In April of 1966, Mrs. Christian
was admitted to a nursing home operated in conjunc-
tion with the hospital. She was again hospitalized on
April 11, 1967, and discharged on April 19, 1967, to the
nursing home.

The guardian’s pleadings assert that it is not con-
genial for Mrs. Christian to reside in a room in the
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Baber home as a member - of their family.

Mrs. Ruby Baber, age 64, testified she had lived at
Ozan from 1937 to 1946 when they moved to Hope;
that Mrs. Christian had lived in their home at Ozan and
moved to Hope with them. Mrs. Baber’s youngest son
was five weeks old when Mrs. Christian came to live
with them. Mrs. Baber is now working as a school
teacher because she has nothing else to do. If she had
Mrs. Christian she would quit and care for her and
that she has offered to do that for four years and would
now if Mrs. Christian was returned to her care. Mrs.
Baber’s mother is cared for by Mrs. Baber and her sisters
in their respective homes from time .to time. Mrs. Baber
points out that she would employ all necessary help
and assistance that would be needed to care for Mrs.
Christian if she would return to her home. In' fact, a
Mrs. Bell McElmore, a registered nurse who lives just
across the street, could be called on for help if needed.
Mrs. Baber points out that her retirement income, if
she now retired, would be $28 or $30 more a year than
she is now drawing for teaching. On cross-examina-
tion she stated that if Mrs. Christian came back to Hope
to live with her and the doctor said it was necessary
for Mrs. Christian to live in a nursing home she would
put her there until she could recuperate and come
home. :

Mr. W. T. Baber says that when- they moved to
- Hope Mrs. Christian moved with them, that she’s lived
with them off and on some 18 or 19 years prior to the
time she went to Virginia. He would be glad to help
with Mrs. Christian if she would come to live with
them as they had agreed; that Mrs. Christian ‘lived with
them as one of the family, in fact she helped rear: their
sons. On examination by the court Mr. Baber stated
that if it was necessary to sell an interest in their lands
to provide for Mrs. Christian’s care, comfort and
maintenance they would do so. He says the ‘agreement
between the Babers and Mrs. Christian was not entered
into for money reasons, that it was out of personal
love between Mrs. Christian-and- them. :
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i3r. Hobert M. Hampton of Gate City, Virginia,
¢ 1vo testifying that he had recommended that Mrs.
Carisuan be placed into a hospital inidally and later
tansferred to a nursing home, stated:

“You have asked me if, at that ume, after my
¢xamination, and with the knowledge I had of
her condition, whether or not, in my opinion,
sirs. Christian could be properly cared for in a
private home or residence, or whether it was best
for her comfort, peace of mind and general and
physical and mental condition that she be placed
71 a hospital or nursing home under professional
cuve, and where hospital or nursing home facili-
s were constantly and readily available. This
is a difficuit question to answer, and in order to
mnake some sense, I will go into some detail. She
wzs snitally admitted to Holston Valley Hospital
on 7/16/64 with a diagnosis of fracture of the
-ight hip. She was subsequently cared for by the
orthopedic surgeons and -myself during this hos-
oital stay. Mrs. Christian’s next admission to the
hospital was 9/23/64. Reason for this admission
wus urinary incontinence with urinary tract infec-
¢ion, and bronchitis. She was subsequently treated
by myself and Dr. R. C. Jones, a urologist, and
discharged again to Mrs. Hick’s care. The date of
Mrys. Christian’s next admission to the hospital was
2/20/66, diagnosis on admission was pneumonia,
chronic cystitis, osteoarthritis, parkinsonism, and
cerebral arteriosclerosis. She was again discharged
- home to the care of Myma Hicks. Mrs. Christian
continued to do poorly at home of Mrs. Hicks
because of her urinary tract disease as well as
crippling arthvius and it was decided to admit her
to Wilcox Nursing Home. She was admitted in
April 1967, mainly because she had developed some
vecubitus ulcers as the result of her bedfast condi-
11021, aua due to her wurinary tract infection re-
guired Foley catheter drainage as well and frequent
sy, wuenoas irrigation, as well as antibiotics for

i

the infection. Also shie required very intensive care
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for decubitus ulccrs which were very slow tc nez.
and required treatment at least 3 or 4 times = vay
by professional nursing care in forr cf wolitn
tion, heat treatment, and turning every 2 0 4
hours in bed. It was felt by me tha: admiszicn o
nursing home was essential because of anove ~cne
tions. Yes, my recommendations were korre ou’
by subsequent conditionn of patient. Basically pa-
tient was unable to care for herself, could ncot wr-v
herself in bed, or feed herself. Since she has tecn
nursing home, my visits have varied, sometim.s
every week or so, but of late I usually sez o7,
Christian every 2 or 3 months. I saw her iz
2/9/69. The reason for my last visit was routis
follow-up of nursing home care and paysica
evaluation, also to evaluate treatment i’.“,S..ya...f
by an orthopedic surgeon several months z2go in
form of weights tied to her lower extrem @< 1o ro-

duce flexure contractures of hips, knees, ana ailkies

You have asked me if in my opinion should .f":f"'s
Christian continue to vemain in the nursiis home,
and to give my reasons for my answer. 15 ques-
tion s certainly debatable, at least by myself. She
does require frequent and continuous .24 aror
care, medicaiion for parkinsonism and tremors,

frequently turning in bed for delilitated condi.»
tion, various cathartics, and sitting up in chair
Presently she is on leg straightening therapeutics
of weights tied to lower extremities. I feel Wii:ox
Hall Nursing Home has done an excel'ent job.
Whether this could be done in a home I think
would be very much up (o the indwidual con-
cerned with the care. Since 1 first knew Mrs. Chris-
tian her physical condition had deteriorated in
form of more serious, advanced, contractures of
her joints. Nervous wise she is depressed at times
but not to an incapacitating degree. Her mentation
remains good. Medications I prescribed for 4o
between December 1965 and December 1968 ini-
cluded antibiotics, Foley catheter drainage as wcil
as 1rrigation of caheter, local medications for
decubitus ulcers, tranquilizers for parkinsonisw:

-

h
ca
-
s
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and nervousness at times, heat treatment to ulcers,
bed rest, turning in bed 3 to 4 hours, getting up
in chair 3 times a day. The purpose of antibiotics
was to clear urinary infection and occasional bron-
chitis and ulcer care was to clear up open ulcer,
and the effect was good. It was imperative that
above treatment and medication be administered
and followed up by a doctor between December
1965 and December 1968. Mrs. Christian did not
have any problems with medicines I prescribed
for her. Having treated her for 5 years, I am
acquainted with her phsyical, mental and nervous
condition. As to whether her continual treatment,
her further treatment in the future is required to
be in a nursing home, again is debatable as I
mentioned before, for the reasons mentioned before.
‘The foreseeable care for patient for 1969, if she
remains in nursing home, is same as it was in
1968. Unless she develops further infectious com-
plications, antibiotics will not be needed. At pres-
ent time she is not on any antibiotics. She does
not have any urinary tract infection or any bron-
chial infection. As to whether it will be necessary
for her to have constant professional nursing at-
tendance by an LPN or other similar type care,
this again leads to a philosophy of patient care
which s different in different families. I would
leave it to the personnel involved to decide this on
their own after they know the facts of the case. . .”
(Emphasis ours).

Dr. Jack L. Royal, a physician of Hope, Arkansas,
stated that he had read Dr. Hampton’s deposition and
that assuming the conditions that Dr. Hampton had
outlined are correctly stated, his opinion is actually the
same as stated by Dr. Hampton and that is, it depends
on motivation. He felt that if the motivation is proper,
then with the conditions outlined in Hampton’s deposi-
tion, Mrs. Christian could very well be taken care of
in a private home. He said that he has seen pa-
tients with the same conditions managed beautifully
in a home, and that knowing full-well that these con-



ARk.] BABER v. Hicks, GUARDIAN 1033

ditions were managed before nursing homes ever came
into existence it is obvious that the only factor that
would change things would be whether or not a person
was motivated enough to keep Mrs. Christian in the
home. Other testimony by Dr. Royal shows that it would
be possible for a layman or laywoman to take care of
a person in Mrs. Christian’s condition as described by
Dr. Holbert Hampton.

Dr. James W. Branch, a witness for appellees, after
stating that Mrs. Christian was certainly a candidate
for a skilled nursing home, stated on cross-examination
that he had two nursing homes in Hope. However,
he would not say as a matter of fact that a patient
could not be cared for in a private home—i. e., that it
depended a lot upon the individual doing the caring
and his training and motivation. He said that motiva-
tion is a big help to patients. :

Mr. Charles W. Wilson of Hope, who has had
24 years experience in hospital and nursing home ad-
ministration, testified that considering the information
in Dr. Hampton’s deposition he thought Mrs. Chris-
tian could be taken care of in a private home. He
was familiar with Mrs. Baber’s home and he thought
it could be done. He knew patients with trouble similar
to Mrs. Christian’s who are being satisfactorily cared
for from the patient’s standpoint in private “homes.

~

In a memorandum opinion the trial court found:

.. . Mrs. Christian, without justification, approx-
imately four months after executing the deed, left
the Baber home, never yet to return, and in all
likelihood not to return for the rest of her life.
The Court accepts at face value Plaintiffs’ testi-
mony that their contract with Mrs. Christian for
her care and support was entered into by both
parties in part to avoid the necessity of Mrs.
Christian’s ever becoming a nursing home . patient.
But this fact, in the Court’s opinion, is not de-
terminative of the rights and obligations of the
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parties, now that that eventuality has occurred,
even under such circumstances that have prevented
the Babers to redeem their promise to Mrs. Chris-
tian to help her avoid a nursing home regime in
her failing years. To hold that Mrs. Christian’s
departure from Hope, never to return, excused the
Babers from all responsibility and liability for the
cost of nursing home care for Mrs. Christian, no
matter what her condition, would not only in effect
work a forfeiture as to Mrs. Christian, but would
also, in the Court’s opinion, effect an unjust en-
richment of the Babers in the premises.

In determining these parties’ mutual rights and
liabilities, the Court feels that all the facts and
circumstances of the original transaction must be
born in mind, including the circumstances of the
parties at that time, and as such circumstances
have been changed by the passage of time. In tak-
ing these matters into consideration and giving
proper weight to all factors, the Court must then
attempt to determine what the words of the deed
now require of Mr. and Mrs. Baber in view of
Mrs. Christian’s needs as they have existed during
the three year period in question.

The Court does not believe that the words ‘as a
member of their family’ used in the support con-
tract should be given the meaning that Plaintiffs
suggest to the Court, that is, a meaning which
would exclude Mrs. Christian from all benefits of
the contract, since she herself removed herself
voluntarily and without justification from the
Baber home and from the family circle that had
been created by the deed. To the contrary, the
Court believes that this phrase requires the Court
to determine how members of a family should re-
act toward another member of the family who falls
on evil days so that it has become, in the judg-
ment of her personal physician, essential for her
physical well-being to live in a nursing home.”

As we view the record and the contract involved
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the Babers at. no time have breached their contract.
Furthermore, their contract shows that it was to be
performed by the Babers at their home. The agreement
was that the Babers would ‘“take me into their home
and the home of the survivor, and care for me. . . as
a member of their family as long as I live. ”
Under these circumstances and the admission of the
guardian that she does not consider the Baber home
a congenial place for Mrs. Christian to live, it appears
to us that the Babers are performing their agreement
so long as they remain ready, willing, able and properly
motivated.

A person has a right to contract to perform a
contract in a particular place. IN THIS RECORD EACH
DOCTOR WHO TESTIFIED STATED WITHOUT
CONTRADICTION THAT WHETHER MRS. CHRIS-
TIAN SHOULD STAY IN A NURSING HOME OR
GO TO A PRIVATE HOME DEPENDED UPON
THE MOTIVATION OF THE PERSONS IN CHARGE
OF THE PRIVATE HOME. In this record there is
no evidence to show that the Babers are not properly
motivated. The overwhelming evidence is that they
are willing to dispose of their total worldly possessions
to uphold their contractual obligation to Mrs. Chris-
tian. Furthermore, the record shows that Mrs. Chris-
tian lived with the Babers for a substantial number of
years, helped raise their sons, and that because of this
enduring relationship the agreement between the Babers
and Mrs. Christian was not solely a financial trans-
action but evolved in part from love and affection.

Thus so long as the record shows that the Babers
are living up to their contract for furnishing the per-
sonal services for which they contracted and that it
is possible for them to live up to their contract suitable
to Mrs. Christian’s condition in life, then we are at a
loss to understand why they should be obligated to per-
form their contract in Virginia or Tennessee or any
other place away from their home in Hope, Arkansas.
Any other construction of the contract would permit
Mrs. Christian, or her guardian, to select the site of
performance of the contract.
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In 17A C. J. S. Contracts § 357, it is stated:

“If the contract is silent as to the place of per-
formance, such place is to be determined in ac-
cordance with the supposed understanding of the
parties at the time of the contract, and hence, will
vary according to the nature and subject matter of
the contract. Such mutual intention or understand-
ing should be ascertained in accordance with the
general rules of construction taking into considera-
tion all the facts and circumstances of the case.”

In Currier v. Currier, 2 N. H. 75 (1819), the son
had contracted with the father to pay the father’s debts
and to provide necessary support for him and his wife
or in failure thereof to lease to them during their life
fifty acres of the son’s lands. The father lived with the
son until his death but the mother refused to live
with the son. In holding that the place of performance
was the son’s home, the court said:

“The pleadings put in issue only the fulfilment of
the bond, after the death of the plaintiff’s husband.

That issue has been properly found for the de-
fendant, if he was not obliged to fulfill the bond,
either to the plaintiff in person, or at such place
as she might appoint. For, otherwise, the house of
the defendant appeared to have been a suitable
place for her maintenance, and his readiness to
support her at such place, would be sufficient
without an actual tender of any articles. (1)

This readiness and notice of it to the plaintiff, in
A. D. 1809, were distinctly proved at the trial;
and after such an unqualified refusal to remove,
as she then gave, it was unnecessary to repeat the
invitation since her husband’s death.

We feel no disposition to doubt the correctness of
the principle, that an obligation, which points
out no place of performance, must be fulfilled to
the obligee in person, wherever he may chance to
be. (2).
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But it is an established exception to this general
principle, that when the obligation is not for
money, but for articles which are cumbersome,
‘as an obligation for ten bushels of wheat’ the
wheat need not be delivered to the obligee in per-
son, ‘for that the importableness thereof, shall ex-
cuse’ the obligor. (3)

Thus it must be apparent to every man acquainted
with the business of real life, that a contract by a
blacksmith to pay a certain sum in his work,
when it was proved that he owned a shop in
which he was accustomed to labor, ought and
must have been intended to be performed at the
shop of the promissor. While, on the contrary, if
he owned no shop, and labored as a journeyman,
and the promissee did own a shop, the inference
would be, that the contract was to be performed
in labor at the shop of the promissee.

The nature of the support to be furnished by the
defendant in the present case, as it must consist of
house-room, food, clothing, nursing, attendance,
and other things necessary for the comfort of his
parents, would make it as ‘importable’ as ‘ten bush-
els .of wheat. Hence he was not bound to carry
them to the obligee, wherever she might happen
to dwell.”. :

See also Patterson v. Jones, 13 Ark. 69 (1852), and
Ziegler v. Illinois T. and S. Bank, 245 111 180, 91 N. E.
1041 (1910).

The record shows that the Baber family have lived
all of their lives in and around Ozan and Hope. We
do not believe that either the Babers or the attorney
representing Mrs. Christian in drawing the agreement
ever thought that they would be called upon to perform
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any personal services under this contract in Tennessee
or Virginia.

To affirm the action of the trial court appellee
relies upon McKnight v. McKnight, 212 Mich. 318, 180
N. W. 437 (1920). In that case the proot showed no
actual breach of the contract by the obligors, but many
incidents which went to establish a strained relation-
ship. Without setting forth the exact terms of the con-
tract, the court there affirmed the action of the trial
court in refusing to set aside the conveyance, but
clothed the trial court with authority to require that
congenial provision be made for the care and support
of the stepmother at a place other than the stepson’s
home. It also awarded a lien for security.

The holding in the McKnight case is not as favy-
orable to appellee as she contends when it is con-
strued in light of McLean v. Wortman, 353 Mich. 458,
91 N. W. 2d 811 (1958). In the latter case the agree-
ment provided:

“Second parties in consideration of said agreement
and transfers hereby agree to give and maintain a
home for first party during the balance of her
life, and to look after her, care for her, and see that
her needs are taken care of so that she will have a
home and be able to spend the balance of her
remaining years in said home with good care to
be furnished by second parties.

“Second parties further agree to take care of the
necessary funeral expenses, if same have not already
been taken care of, and to bury first party at the
place of her request.”

The trial court after finding that the second parties did
not agree to pay medical expenses and that they had
not breached their contract at first dismissed the com-
-plaint, but subsequently granted a rehearing and award-
ed one half of the property to pay for the first party’s
support while away from the second parties and for
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funeral expenses. In reversing the trial court, the Mich-
igan Supreme Court said:

“In the first place it is unthinkable that it is the
law of this state that a chancellor must in every
case abandon all judicial discretion and out of
hand grant such alternative relief to all plaintiffs
who have otherwise failed to prove their main case.
It is not only unthinkable but it happens not to
be the law. Indeed in the usual case where no
breach is proved no relief whatever is granted. Our
reports teem with such cases. Alternative relief of
any kind is granted only where there remain com-
pelling and disturbing equities despite the lack of
clear breach. The McKnight case (McKnight v.
McKnight, 212 Mich. 318, 180 N. W. 437), and
related cases cited by appellee for affirmance, in
our opinion present residual and lingering plaintiff
equities—which we do not here propose to cali-
brate—which are clearly not present in this case.
Only recently we have held (Latowitz v. Tomas-
zewski, Mich., [353 Mich. 441] 91 N. W. 2d 809) that
upon our finding that no breach was shown below
the entire relief there granted plaintiff had to be set
aside. In that case the equity of the plaintiff’s situa-
tion was arguably every bit as strong if not stronger
than that presented here.”

From these authorities we conclude that the trial
court erred in holding the Babers responsible for the
nursing home care.

The medical expenses, to the extent that they do
not exceed that chargeable in Hope, Arkansas, fall in
a somewhat different category. The proof here shows
that this was an item that the Babers expected to pur-
chase or pay for as distinguished from an item that they
expected to furnish themselves or through a unique
arrangement other than that customarily used in the
community. There are many arguments on either side
of this issue, but in view of the fact that the Babers,
notwithstanding Mrs. Christian’s consistent refusal to
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accept their personal services at the place where the
Babers agreed to perform them, have a continuing obli-
gation to offer to perform their end of the bargain, we
believe that upon analysis the Babers are responsible for
all necessary medical expenses so long as they do not
exceed the comparable charge for medical expenses
in Hope, Arkansas.

If Mrs. Christian while visiting a friend in Hope
had broken a hip, we have no doubt but that the Babers
would have been liable for the necessary medical ex-
" pense. If Mrs. Christian had become miffed and re-
moved herself to the same friend supposed in the first
instance, there would appear no good reason why the
Babers should not be liable for the medical expense.
We can think of no reason why the same analysis should
not apply with respect to medical expenses in Tennes-
see or Virginia so long as the cost of such necessary
expenses does not exceed the cost in Hope, Arkansas,
the expected place of performance. Since Mrs. Chris-
tian has by her conduct made only a part of the
Babers’ contract impossible of performance, it seems to
us that the rule stated in Restatement of Contracts § 463
is applicable to those services which the Babers ex-
pected, under their contract, to purchase on the open
market. Section 463 provides:

“Where impossibility of performing part of the
performance promised by a party to a bargain is of
such character that if it related to the entire per-
formance it would prevent the imposition of a duty
or would discharge a duty that had arisen, and the
remainder of the performance is not made ma-
terially more difficult or disadvantageous than it
would have been if there had been no impossibility,
the existence of duty is affected only as to that
part; and if performance of the whole contract is
possible with only an unsubstantial variation, the
promisor is under a duty to render performance
with that variation.”

The Babers argue that the Chancellor erroneously
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based his decree for money damages on what it cost in
Virginia. The testimony of Dr. Branch was that the
Virginia charges were comparable to those in Hope,
Arkansas. Under these circumstances, we cannot say
that the trial court erred in tholding that the Babers
are liable for the necessary and reasonable medical ex-
penses. ‘

Affirmed as modified with the costs to be divided
between the parties.

Harris, C. J. & Hovr, J., dissent.

Frank HoLt, Justice, dissenting in part. I cannot
agree with that part of the majority opinion which
disallows the chancellor’s partial award of expenses to
appellee for reasonable nursing home care which was
based upon local costs. A portion of that part of the
chancellor’s opinion reads:

“In arriving at this conclusion, the Court has
taken into consideration the fact that nursing home
care could be provided at Hope at less cost than
the cost for similar care in Wilcox Hall, and that
" the wages of one employee by the Babers for forty
hours a week during the two and two-thirds years
Mrs. Christian has spent in the nursing home at
Kingsport would possibly exceed the amount of
the judgment here rendered in Mrs. Christian’s
favor. The Court has also taken into considera-
tion the fact that Mr. and Mrs. Baber have been
deprived of an opportunity to economize on costs,
while at the same time considering the fact that
Mr. and Mrs. Baber [68 and 64 years of age re-
spectively] have not had the physical strain of giv-
ing the care that is properly Mrs. Chris-
tian’s due.” '

Mrs. Christian, now 87 years of age, admittedly
is an invalid and described as essentially a nursing
home patient requiring constant nursing attention.
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According to the evidence, had Mrs. Christian resided
in the appellants’ home during the period in question,
it would have cost the appellants at least $5,280 for
only one attendant working a forty-hour week. The
minimum cost for nursing home care in Hope, Ar-
kansas would have been approximately $7,500. This
would not include any additional costs for necessary
medicines and medical care in either the appellants’
home or a nursing home. The total judgment ren-
dered by the chancellor was for only $6,041. This in-
cluded $2,127 for necessary medical bills which the
majority approves. The balance of $3,914 was neces-
sarily allocated to nursing home care. It appears both
items were based upon local costs or standards. Ob-
viously, that part of the judgment awarded for nursing
home care is substantially less than the total costs
would have been to appellants in providing either
local home or nursing home care for Mrs. Christian
during these approximately three years. I cannot see
where this modest award, below local costs, is a sub-
stantial variation from the contractual duties of the
grantees, nor disadvantageous to them.

The agreement between Mrs. Christian and the
appellants provided, inter alia, that the appellants
would: “* * * take me into their home and the home
of the survivor, and care for me and furnish to me
a separate room in such home and also furnish and
provide for me all my necessary food, meals and
board, and generally to support and look after and
care for me as a member of their family as long as 1
live, * * *” [emphasis added] With reference to the
words “as a member of their family,” I agree with the
chancellor’s statement that: “* * * This phrase requires
the court to determine how members of a family
should react toward another member of the family who
falls on evil days so that it has become, in the judg-
ment of her personal physician, essential for her physi-
cal well-being to live in a nursing home.” The chan-
cellor’s interpretation and ‘resulting award certainly
comport with a fair and reasonable meaning of how
members of a family usually react when “evil days”
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befall an elderly member.

These support contracts, by their very nature, in-
vite controversy and often result in litigation distress-
ing to both parties. In most every case it appears that
the grantor is an elderly person who conveys his or
her property in the belief that the grantee will reason-
ably provide security and comfort as the particular
needs arise. The grantor rightfully trusts that the
grantee will lessen and not add to the natural appre-
hensions of advancing age. The dreaded loneliness
that so often faces an individual in declining years is
a primary concern. In the nature of things, an individ-
ual, and particularly an elderly person, desires fore-
most to be with or near the loved ones of her family.
This is especially true when members of a family show
love and compassion for the elderly person.

It must be said this is a type of contract that is in
a class by itself. These contracts are, .and should be,
liberally construed in favor of the aging grantor and if
there is no exact precedent, then equity fashions a
remedy. Blose v. Blose, 118 Va. 16, 86 S. E. 911
(1915); Bruer v. Bruer, 109 Minn. 260, 123 N. W. 813,
28 L. R. A. (n. s.) 608 (1909). See, also, State Ex Rel
v. Cate, 236 Ark. 836, 371 S. W. 2d 541 (1963); Bowen
v. Hockley, 71 F. 2d 781 (4th Cir. 1934); 27 Am. Jur.
2d, Equity § 103 (1966); and 30A C. J. S. Equity § 599
(1965). A court of equity looks into the circumstances
under which a written instrument is made in order to
interpret its substance and ascertain and enforce the
real intentions of the parties. Schnitt v. McKellar,
244 Ark. 377, 427 S. W. 2d 202 (1968). And further,
equity should never refuse relief merely because it
finds no exact or similar situation in our own cases.
Renn v. Renn, 207 Ark. 147, 179 S. W. 2d 657 (1944).

PERHAPS THE REMEDY NOW LIES WITH
APPROPRIATE LEGISLATION TO AVOID THE
HARSHNESS THAT SOMETIMES RESULTS IN
THIS TYPE OF CONTRACT. BY STATUTE IN
ALABAMA, THE GRANTOR IN A CONVEYANCE



1040D BaBeEr v. Hicks, GUARDIAN [248

OF REALTY IS GIVEN THE OPTION TO RESCIND
WHERE A MATERIAL PART OF THE CONSIDER-
ATION IS SUPPORT AND MAINTENANCE. CODE
OF ALABAMA, TITLE 20, § 15. HOWEVER, THE
GRANTEE, WHO HAS COMPLIED WITH THE
TERMS OF THE CONVEYANCE, HAS THE RIGHT
TO RECOVER ON A QUANTUM MERUIT BASIS
FOR SERVICES PERFORMED IN CARING FOR
THE GRANTOR AND, ALSO, BE COMPENSATED
FOR REASONABLE PERMANENT IMPROVEMENTS
TO THE REALTY. McBrayer v. Smith, 278 Ala. 247,
177 So. 2d 571 (1965). )

In the case at bar the chancellor thoroughly, pains-
takingly, and wisely took into consideration the rela-
tive positions of the parties and I think his decree
renders substantial justice and fashions an equitable
result. I would affirm.

Harris, C. J., joins in this dissent.



