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EXECUTORS & ADMINISTRATORS—ALLOWANCE OF CLAIMS AGAINST ES-
TATE—STATUTE OF NONCLAIM AS A DEFENSE.—Claim for damages
against decedent’s estate for wrongful eviction was not barred
by statute of nonclaim but arose as a cost of administration
and was a claim against administrator since tenant was entitled
to continue in possession under his year-to-year tenancy during
1964, had no claim against landlord prior to her death, had no
claim against her estate, contingent or otherwise at the time
of her death, and had no claim to file against the estate until
it was created by appellant’s own act in his official capacity
as administrator. [Ark. Stat. Ann. § 62-2601 (a) (Supp. 1967).]

Appeal from Mississippi Probate Court, Gene Brad-
ley, Judge; affirmed.
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J. Frep Jonzs, Justice. This is an appeal by Arthur
G. Brickey, Sr., administrator of the estate of Mabel
Brickey Ayres, from an order of the Mississippi Pro-
bate Court allowing a claim by B. L. Lacy against the
Ayres estate in the amount of $8,028.26. The only point
in issue is stated in the point relied on by Brickey as
follows:

«The probate court erred in allowing the claim of
B. L. Lacy because the claim is barred by the statute
of nonclaim.”’

This case is a sequel to Arthur G. Brickey, Sr.,
Adm’r v. B. L. Lacy et al, 245 Ark. 860, 435 S. W. 2d
443, and the facts are as follows: Mrs. Ayres owned
farm lands in Mississippi County, Arkansas, and for a
number of years had rented some of her land to Lacy on
a year-to-year basis running from January 1 to Jan-
uary 1 the following year, and requiring six months’
notice for termination. (See Jonesboro Trust Co. v.
Harbough, 155 Ark. 416, 244 S. W. 455). Mrs. Ayres
died on September 7, 1963—too late in the year for her
administrator to terminate the year-to-year lease by
giving the required notice six months before January -
1, 1964. Brickey was appointed administrator of Mrs.
Ayres’ estate and gave a quit notice to Lacy on No-
vember 27, 1963. Brickey sought and obtained an order
of the probatz court authorizing him to bring an action
against Lacy in unlawful detainer and such action was
commenced in February 1964, by Mr. Brickey as admin-
istrator. Lacy elected to surrender possession rather
than retain it under cross-bond, but filed an answer de-
nying Brickey’s right to possession and praying dam-
ages caused by his ouster. The trial of the unlawful de-
tainer action in the circuit court resulted in a judgment
for damages in favor of Lacy, which was sustained by
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this court on appeal, in the amount of $8,028.26 (Brickey
v. Lacy, supra). Lacy filed claim against the estate for
the amount of the judgment and the claim was allowed
by the probate court.

We do not agree with the appellant that this claim
was barred by the statute of nonclaim. Ark. Stat. Ann.
$ 62-2111 (Supp. 1967) provides, in part, as follows:

‘“‘Promptly after the letters have been granted on
the estate of a deceased person, the personal rep-
resentative shall cause to be published a notice of
his appointment, stating the date thereof, and re-
quiring all persons having claims against the estate
to exhibit them, properly verified to him, within
. six months from the date of the first publication of
the notice, or they shall be forever barred and pre-
cluded from any benefit in such estate.’’

The statute of nonclaim relied on by Brickey, Ark.
Stat. Ann. § 62-2601 (a) (Supp. 1967), provides as fol-
lows:

“. .. all claims against a decedent’s estate, other
than expenses of administration and claims of the
United States which, under valid laws of the United
States, are not barrable by a statute of nonclaim,
but including claims of a state or territory of the
Tnited States, and any subdivision thereof, wheth-
er due or to become due, absolute or contingent,
liquidated or unliquidated, founded on contract, or
ntherwise, shall be forever barred as against the
estate, the personal representative, the heirs and
devisees of the decedent, unless verified and pre-
sented to the personal representative or filed with
the court within six months after the date of the
first publication of notice to creditors.”’

We are of the opinion that the demand of Lacy in
the case at bar arises as a cost of administration and
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is not such demand as is contemplated by § 62-2601 (a),
supra, and is not barred by the six months’ period for
exhibition provided in § 62-2111, supra, and presented
or filed as provided in § 62-2601 (a).

In his petition to the probate- court for authority
to eviet Lacy, Brickey, as administrator, simply set out
that all the heirs of the decedent had mnot been deter-
mined ; that

‘in order to preserve the property, to protect the
rights and interests of persons having interest
therein and for the benefit of the estate, the ad-
ministrator should be permitted and authorized to
contract for and collect rents and earnings there-
from, pay taxes and special assessments thereon,

. make necessary repairs thereon, maintain the same
in a tenantable condition, preserve same against
deterioration, protect same by insurance, and main-
tain or defend an action for the possession thereof,
or to determine or protect the title until such prop-
erty is sold or is delivered to the distributees there-
of, or until the estate is settled.”’ (Emphasis sup-
plied).

Brickey then alleged that Lacy still owed for ad-
vances made by the decedent for the 1963 crop, and that
it would be to the best interest of the estate that the

farm be rented to some other person. The petition set
out that Brickey had been offered the sum of $45.10 per
acre cash rent for the property for 1964 by W. S. Cocker-
ham and in order to rent the land to Mr. Cockerham it
would be necessary to eject Mr. Lacy. The petition then
concludes as follows:

«“WHEREFORE, petitioner prays an order of this
court authorizing and directing him to lease the
lands in question to said W. S. Cockerham for the
sum of $45.10 per acre for and on behalf of the



910 Brickey v. Lacey [247

heirs at law and the estate of Mabel Brickey Ayres,
deceased, and that he be authorized and directed to
file suit of ejectment against the said B. L. Lacy
and any and all persons holding possessions of said
lands unlawfully; that he be authorized and direct-
ed to pursue and maintain or defend all actions for
the possession of said property and for the preser-
vation of same and that the court make a finding
that this action is necessary for the preservation
of the property, to protect the rights and interest
of persons having interest therein, that it is for
the benefit of the estate and that it meets all the
requirements necessary in Arkansas Statutes Section
62-2401 for the purpose of enabling the Administra-
tor to act for and on behalf of the heirs at law of
Mabel Brickey Ayres.”’

Lacy had leased the property involved from Mrs.
Ayres before her death and when she failed to terminate
the year-to-year tenancy relationship by six months’ no-
tice, Lacy was entitled to continue in possession under
his year-to-year tenancy relationship during the calen-
dar year 1964. Lacy had no claim against Mrs. Ayres
prior to her death and no claim against her estate, con-
tingent or otherwise, at the time of her death.

In 31 Am. Jur. 2d, Executors and Administrators,
§ 318, appears the following:

‘“Contractual obligations which survive the death
of the obligor are binding on his executors and ad-
ministrators in their representative capacity and
are enforceable against his estate. Thus, it is not
only within the power of an executor or adminis-
trator to complete a contract made by his decedent,
it is his duty to carry out the contract. If he fails
lo perform a contract of his decedent which is bind-
ing on the estate, he may be compelled to pay dam-
ages out of the assets in his hands. . .”’
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Mr. Brickey was the personal representative of the
decedent, Mrs. Ayres, and in his representative capacity
was obligated to honor and carry out the agreements
she had made. He alleged that it was to the best interest
of the estate and the heirs to eject Mr. Lacy from the
land and rent the land to another person for $45.10 cash
per acre. He proceeded to eject Mr. Lacy but did so
wrongfully and to Mr. Lacy’s damage in the amount of
$8,028.26. Mr. Lacy had no claim to file against the es-
tate until it was created by Brickey’s own act in his
official capacity as administrator, and as finally deter-
mined by this court in Brickey v. Lacy, supra. We hold
that the statute of nonclaim, as set out in Ark. Stat.
Ann. § 62-2601 (a), supra, does not apply to the facts
in this case. -

The judgment of the probate court is affirmed.




