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1. EVIDENCE—LANDOWNER’S OPINION—FACTS FORMING BASIS OF OPIN-
ION.—In case of a partial taking under eminent domain, land-
owner’s opinion as to the value of the entire tract before taking
held inadmissible where his opinion was based upon speculation
as to anticipated profits.

2. APPEAL & FRROR—HARMLESS ERROR—ERRORS NOT AFFECTING RE-
SULT.—The fact that landowner’s opinion as to before taking
value based on- speculation is improperly admitted in evidence
in eminent domain case does not require reversal if other evi-
dence is sufficient to support the verdict because error will
not require reversal where it is manifestly not prejudicial or
where it is -evident that the error did not affect the verdict.

3. EMINENT DOMAIN—EVIDENCE AS TO COMPENSATION—MARKET VAL-
UE OF PROPERTY, ADMISSIBILITY OF.—Although landowner’s testi-
mony as to the value of the tract before taking was inadmissible,
he was entitled to show every advantage his property pos-
sessed, present and prospective, in order that the jury might
satisfactorily determine the price -it could have been sold for
on the market.

4. EMINENT DOMAIN—EVIDENCE AS TO COMPENSATION—VALUE FOR
SPECIAL USE, ADMISSIBILITY OF.—In condemnation proceedings the
same considerations are to be regarded as in sales between pri-
vate parties and owner is entitled to show availability of his
property for any and all purposes to which it is plainly adapted
or for which it is likely to have value and induce purchases.

5. EVIDENCE—OPINION OF VALUE EXPERT—FACTS FORMING BASIS OF
OPINION.—A value expert may rely upon hearsay in determin-
ing market values in the vicinity of the lands in question.
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6. EMINENT DOMAIN—TRIAL—QUESTIONS FOR JURY..—Value witness-
es’ testimony as to price paid for lands involved in comparable
sales held to present a question of credibility and weight for
jury’s determination in the absence of direct and uncontradicted
evidence on the question.

7. EVIDENCE—VALUE OF PROPERTY—COMPARABLE SALES.—No twe
tracts of land are identical and reasonable latitude must be al-
lowed in considering comparability of sales.

8. EVIDENCE—VALUE OF PROPERTY—COMPARABLE SALES.—There are
many factors to be considered in determining comparable sales
but reasonable resemblance is all that is required.

9. EVIDENCE—VALUE OF PROPERTY—COMPARABLE SALES, ADMISSIBILI-
TY OF.—In testimony by expert witness as to comparable sales
the fact that access to lands in sales given as comparable was
dissimilar was held insufficient to require a holding that the
sales, as a basis for opinion evidence, were not comparable as
a matter of law, where there is a reasonable resemblance be-
tween the two tracts. :

10. EMINENT DOMAIN—VALUE OF PROPERTY—QUESTIONS FOR JURY.—
The highest and best use of a landowner’s property is for the
jury’s determination and it is proper to allow evidence of all
potential uses of a landowner’s property.

11. EVIDENCE—EXPERT OPINION—CREDIBILITY.—The fact that one test-
ifying as to real estate values is not an expert pertaining to
some use to which the property may be put goes only to the
weight to be given his testimony.

12. EMINENT DOMAIN—VERDICT & FINDINGS—REVIEW.—A jury verdict
will not be disturbed if there is any substantial evidence to
support it for to do otherwise would invade province of the jury.

13. EMINENT DOMAIN—EXCESSIVENESS OF AWARD—WEIGHT & SUFFI-
CIENCY OF EVIDENCE.—Award of $12,000 for taking 11.01 acres
from a 262-acre tract affirmed where landowner’s inadmissible
value testimony was not prejudicial because disregarded by jury,
since the error did not enhance the award, and the verdict was
‘less than the amount for which there was substantial evidenti-
ary support.

Appeal from Conway Circuit Court, Russell C. Rob-
erts, Judge; affirmed.

Thomas Keys and Kenneth Brock, for appellant.

Felver A. Rowell, Jr., for appellees.

Jorax A. FocrLEman, Justice. Appellant took 11.01
acres from a 262-acre tract owned by appellees for the
construction of Interstate Highway 40, a controlled-ac-



Ark.] Agk. StatE Hwy. ComM’~ v. ORMOND 869

cess highway. It appeals from a judgment awarding ap-
pellees $12,000 as just compensation, asserting only two
grounds for reversal. The first is the refusal of the
trial court to strike that portion of the testimony of
Charles L. Ormond, one of the landowners, relating to
values based on use of the land for commercial catfish
farming. The other is that there was no substantial evi-
dence to support the verdict.

We agree that appellant’s motion to strike that

portion of Ormond’s value testimony of which it com-

plained should have been sustained. He had fixed a value
of $102,114 on the whole tract before the taking and a
value of $17,240 on the remaining lands, consisting of
92.5 acres north of, and 158 acres south of, the new high-
way. Thus, his difference between before and after val-
ues was $84,874.

Ormond, a realtor and farmer, demonstrated his
familiarity with real estate values in Conway County.
He testified that the highest and best use for the lands
was for catfish farming, and that he had commenced op-
erations to devote the lands to that purpose before the
taking. According to him, he had constructed a prelimi-
nary pond in 1963 or 1964 and had constructed a dam
on the north part of the land which had not been com-
pleted when the condemnation suit was filed. Ormond
stated that he acquired the land several years before the
taking after having studied the entire county to find
land suitable for flooding. He felt that this land had
these attributes and a terrain such that adjoining lands
would not be flooded from dams necessary for his pur-
poses. This taking destroyed accessibility to the north
residual, so that there was no way to proceed with cat-
fish farming plans.

On cross-examination, it was revealed that Ormond
had made extensive investigation as to markets, prices,
demands, methods, yields and costs he might anticipate
when his plans were implemented. He admitted that his
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before taking value was based entirely on income he an-
ticipated upon the basis of his own estimates of market
prices, yields and costs. He also admitted that prices
would fluctuate and that one could not say as much as
a year in advance what the price would be when the crop
was vielded. His estimate of costs included 6¢ for fin-
gerling minnows, even though he acknowledged a cur-
rent range of 4l%4c to Te.

There is nothing whatever in the record to indicate
that Ormond had any experience in this business or any-
thing related thereto. Appellant’s objection was that the
value based upon his anticipated future profits was high-
ly speculative. Thus, appellant met its burden of show-
ing that there was no reasonable basis for Ormond’s
opinion of the value of the entire tract before the taking.
Even if we should consider that evidence of income and
production from commercial catfish farming is admis-
sible under the recognized exception in cases of agricul-
tural property, as appellees urge, there is no exception
which permits such values to be based on pure specula-
tion, as must be the case when the. testimony is given
by one withont experience or expertise in the undertak-
ing about which he testifies, when there is no history as
to the particular land upon which to base anticipated in-
come or production. See Little Rock & F't. S. Ry Co. v.
Alister, 62 Ark. 1, 34 S. W. 82,

Even though the value testlmony of Ormond was
improper, this does not require reversal, if other evi-
dence is sufficient to sustain the verdict. Owen v. Jones,
14 Ark. 502; Jones v. Malvern Lumber Co., 58 Ark. 125,
23 S. W. 679. It is only when there is no other evidence
to sustain the verdicet or when it is manifest that appel-
lant was prejudiced by the incompetent evidence that a
reversal is proper under circumstances existing here.
See Qwen v. Jones, supra; Fordyce v. McCants, 51 Ark.
509, 11 S. W, 694, 4 L. R. A. 296, 14 Am. St. R. 69. We
have held that error will not require reversal where
it is manifestly not prejudicial, or where it is evident
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that the error did not affect the verdict. Insurcd Lloyd’s
v. Mayo, 244 Ark. 802, 427 S. W. 2d 164; Keathley v.
Yates, 232 Ark. 473, 338 .S. W. 24 335; Street v. Shull,
187 Ark. 180, 58 S. W. 2d 932; Lamden v. St. Louis South-
western Ry. Co., 115 Ark. 238, 170 S. W. 1001.

‘We must determine, then, whether, in view of other
evidence in the case, this error was prejudicial to ap-
pellant or whether it affected the verdict. In doing so
we must also determine the other question posed, ¢ e,
whether there was substantial evidence to support the
jury verdict. We find that there was and that the error
in relation to the Ormond testimony. does not require re-
versal.

It must be remembered that only Ormond’s opin-
ion as to the land value ‘before the taking would have
been stricken. This would leave for the jury’s considera-
tion, not only Ormond’s opinion as to the value of the
remaining lands, but his testimony as to the character-
istics of the land and as to a much disputed point—its
highest and best use. This was appropriate. Ormond was
entitled to show every advantage that his property pos-
sessed, present and prospective, in order that the jury
might satisfactorily determine what price it conld have
been sold for on the market. Arkansas State Highway
Commission v. Carder, 28 Ark. 8 305 S. W. 2d 330;
Arkansas State Highway Commission v. O. & B., Inc.,
227 Ark. 739, 301 S. W. 24 5; City of El Dorado ~.
Scruggs, 113 Ark. 239, 168 S. W. 846; Little Rock Junc-
tion Ry. v. Woodruff, 49 Ark. 381, 5 S. W. 792, 4 Am.
St. R. 51; Kansas City Southern Ry. Co. v. Boles, 88 Ark.
602, 115 S. W. 375. He could state and have his witnesses
state any and every fact concerning the property which
he would naturally be supposed to adduce in order to
place it in an advantageous light if he were selling it
to a private individual: Little Rock Junction Ry..v.
Woodruff, supra; Stuttgart & R. B. R. Co. v.. Kocourek,
101 Ark. 47, 141 S. W. 511. An owner is entitled to show
the availability of his property for any and all purposes
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to which it is plainly adapted, or for which it is likely
to have value and induce purchases. Arkansas State
Highway Commission v. Brewer, 240 Ark. 390, 400 S. W.
2d 276; Arkansas State Highway Commission v. Grif-
fin, 241 Ark. 1033, 411 S. W. 2d 495; Gurdon & F't.
Smith R. Co. v. Vaught, 97 Ark. 234, 133 S. W. 1019. The
same considerations are to be regarded as in a sale be-
tween private parties. I't. Smith & Van Buren Bridge
District v. Scott, 103 Ark. 405, 147 S. W. 440; Little Rock
& Fort Smith Railway v. McGehee, 41 Ark. 202.

Appellees also offered the testimony of Lloyd
Pearce, a realtor with 14 years’ experience as a real es-
tate appraiser. He described a 10-acre lake on the prop-
erty and a dam which held water on some 35 to 40 acres
thereof. He recognized that these lakes had a potential
for fich farming. He considered that the highest and best
use of the lands was for agricultural purposes with a po-
tential for rural homesites and commercial fish farming.
His opinion was that the fair market value of the whole
tract was $52,400 and of the remaining lands, $35,300,
leaving a difference of $17,100 or $5,100 more than the
jury verdiet.

Appellant’s argument that Pearce’s value testi-
mony is not substantial is difficult to follow. He was the
first witness called. Our attention is not directed to any
objection to his testimony or the basis therefor made
during the trial. Apparently appellant did not consider
his testimony to be without any reasonable basis at the
time it was given. As we interpret the argument, appel-
lant contends that Pearce based his valuation of the Or-
mond land before the taking substantially on two sales,
one of which was not comparable, and the other based
on incorrect information, but ignored a sale which was
comparable. Tt is also argued that there was no basis for
his difference in values before and after the taking.

Pearce said that he used market data in making his
appraisal. He used a sale of a tract by one Isley to Walls
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on June 18, 1966. This was a 66-acre tract, and Pearce
stated that he confirmed a sale price of $18,000, or $290
per acre, with the real estate man who handled the sale,
but not with the seller or purchaser. Federal revenue
stamps on the deed also indicated an $18,000 considera-
tion. Appellant argues that Pearce was wrong because
one of its witnesses, a highway department staff apprais-
er, testified that he confirmed this sale with the pur-

chaser Walls and found ‘that the consideration was $12,-

000 or $182 per acre. It has been recognized that a value
expert may rely upon hearsay in determining market
values in the vicinity of the lands in question. Arkamnsas
State Highway Commission v. Russell, 240 Ark. 21, 398
S. W. 2d 201. )

It has never been recognized that one person who
has firsthand knowledge of a real estate sale as a party
is a source of information superior to another partici-
pant. Apparently, no one made any effort to contact the
seller. An interesting question would be posed if he had
given another witness still a third figure as the true
consideration. The jury was not required to accept the
version of either of the witnesses. Buyers and sellers of
real estate are often reluctant to disclose true prices. A
question of credibility and weight was presented for jury
determination on this point, at least in the absence of
direct and uncontradicted evidence on the subject.

Appellant contends that this sale and another could
not be considered as comparable because the lands in-
volved in those transactions fronted upon, or were near,
Highway 64, while the property in question was acces-
sible only by an unimproved dirt road, which may not
have been used for some time, or by a permissive ac-
cess to a county road which intersected with a dirt road
from Highway 64, one-fourth to one-half mile away. The
Ormond property was 11% miles east of the city limits of
Morrilton. Its characteristics were fully described by
Pearce, Ormond, and by appellees’ witness Hayes. No
effort was made by appellant to show dissimilarity of
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these tracts in any respect other than the means of ac-
cess. We have said many times that no two tracts of
land are identical and that reasonable latitnde must be
allowed in considering comparability of sales. Arkansas
State Highway Commission v. Duff, 246 Ark. 922, 440
S. W. 2d 563; Arkansas State Highway Commission v.
Sargent, 241 Ark. 783, 410 S. W. 24 381; Arkansas Statc
Highway Commission v. Clark, 247 Ark. 165, 444 S. W.
2d 702. We also have repeatedly said that there are many
factors to be considered in determining comparability, but
that reasonable resemblance is all that is required. Ar-
kansas State Highway Commission v. Witkowski, 236
Ark. 66, 364 S. W. 2d 309; Arkansas State Highway
Commission v. McAlister, 247 Ark. 757, 447 S. W. 2d 649.
We cannot say that the one element of dissimilarity was
sufficient to require that the sales,-as a basis for opin-
ion evidence, be held not comparable as a matter of law.

Appellant contends that Pearce should have con-
sidered the sale of a tract near the Ormond land to Nash
by one Wallenjohn at $125 per acre just three months
prior to the date of taking. Pearce admitted he did not
investigate this sale. This tract may or may not have been
comparable to the subject property. This failure on the
part of Pearce was a matter to be considered by the
jury in testing Pearce’s-credibility and weighing his tes-
timony. It did not render his testimony insubstantial, as
a matter of law.

Appellant’s contention that there was no basis for
Pearce’s difference in values is premised largely upon
the argument that he based his damages to the north re-
sidual of 92.62 acres upon the fact that it was left with-
out any access after the taking. This position is not real-
ly justified, because Pearce also pointed out that the
tract was severed into two separate and distinct tracts,
with resulting alterations in size and shape, and with no
means of communication between them. He did consider
this north residual to be isolated, because he said, as did
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both of appellant’s witnesses, that while the south resid-
ual had the same means of access it always had, the
north tract was left without any means of access be-
cause of the location of the highway right-of-way.

There were jury questions as to the potential use
of the property and as to values. The highest and best
use of a landowner’s property is for the jury’s deter-

mination. Arkansas State Highway- Commission v. Grif-— - - - -

fin, 241 Ark. 1033; 411 S. W. 2d 495. We also held in
Griffin that it is proper to allow evidence of all po-
tential uses of a landowner’s property. The fact that
one is not an expert pertaining to some use to which
the property may be put goes only to the weight to be
given to his testimony. In Fi. Smith & Van Buren
Bridge Dist. v. Scott, 103 Ark. 405, 147 S. W. 440, we
said: '

““The sole question lere was the market value of
the land, and the witnesses gave their opinions as to
that value, basing them on different facts and rea-
sons in support thereof. It is true, some of them
had no knowledge of the sale of lands under like
conditions for bridge site purposes, nor information
as to the prices realized at such sales, nor were they
expert engineers, but all who testified were intel-
ligent men, long familiar with the lands taken and
the locality and neighborhood where they were sit-
nated, knew their value for some purpose, and in
giving their opinion as to the most valuable pur-
pose for which they were adapted and could be used,
they stated their reasons for so doing. Their knowl-
edge of the facts upon which their opinions were
based and the reasons therefor and the value and
weight thereof could have been and were ‘readily
and satisfactorily tested by cross-examination,” as
said in Railway v. Kirby, 44 Ark. 106.”

In that case we held that the question as to who was
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competent to give an opinion is one which must be left
largely to the discretion of the trial court. This further
statement in that opinion is also applicable here:

““The jury were capable of and it was within their
provinece to determine the weight that should be ac-
corded to the opinions of the witnesses, and we do
not think there was any abuse of the discretion of
the trial court in permitting the estimates of the
witnesses and the reasons therefor submitted to the
jury, or that any prejudicial error was committed
in the introduction of the testimony.”’

The case most nearly similar to this is Little Rock
& Fort Smith Raitlway v. McGehee, 41 Ark. 202. The
court faced the question as to whether there was sup-
port for the actual amount of the damages. The prop-
erty involved fronted on the river for a quarter of a
mile and consisted of a rock bluff entirely unfit for cul-
tivation or human habitation. The estimate of damages
on behalf of the landowner was based upon the sus-
ceptibility of the property for use as a ferry landing.
No ferry had ever been established or operated on the
land and no license had been granted by the county court
for such a ferry. It was said to be an eligible site by
reason of the deep water at that point. The land was
less than one mile distant from a licensed ferry at Van
Buren which had been in operation since territorial
times, but which was said to labor under disadvantages.
There was no public highway reaching any point in the
land, but it was shown that one could be constructed
from Van Buren or Fayetteville at a moderate expense.
The tract consisted of 76 acres, only three or four of
which were actually taken. The evidence showed that the
landowner had destined the land for this use and had
once leased it with the condition that the lessee obtain
a license and establish a ferry or surrender the premis-
es. No other use for the property was suggested. The
condemnor had moved to exclude all evidence relating
to the feasibility of establishing a ferry from the land-
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owner’s property to the opposite bank of the river. The
court said that although no ferry may have ever been
established there it was possible and maybe probable
that a change of circumstances or the development of
the country might require one in the near future. It was
held that the jury had not placed an exaggerated es-
timate upon the injury inflicted upon the owner’s tract
of land.

We have always held that a jury verdiet will not be
disturbed if there is any substantial evidente to support
it. Arkansas State Highway Commission v. Sargent, 241
Ark. 783, 410 S. W. 2d 381; Arkansas State Highway
Commission 7. Jelks, 203 Ark. 878, 159 S. W. 2d 465. To
do otherwise would invade the province of the jury.
Washington County v. Day, 196 Ark. 147, 116 S. W. 2d
1051.

Here the Ormond value testimony was manifestly
not prejudicial, and obviously disregarded by the jury.
The verdict was only a fraction of the damages he stated.
Tt was substantially less than Pearce’s assessment. We
have heretofore entered remittiturs when the owner’s
value testimony was without reasonable basis down to
the amount that was shown by his other value witnesses.
See City of Harrison v. Moss, 213 Ark. 721, 212 S. W. 2d
334. The logic applied in such cases requires affirmance
of this judgment, where the error obviously did not en-
hance the award and the verdict is less than the amount
for which there is substantial evidentiary support.

Grorce Rose Smira, Jones and Byrp, JJ., dissent.

J. Frep JonEs, Justice, dissenting. I do not agree
with the majority opinion. The Ormond land originally
consisted of 262 acres. The taking of 11.01 acres for
right-of-way left 92.62 acres on the mnorth side of the
right-of-way, and 158.37 acres on the south side. Mr. Or-
mond testified that his damage amounted to $84,874 on
a before value of $102,874, and an after value of $17,240
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because of loss in access to a part of it. His only expert
witness testified that the total damages amounted to
$17,000. Two expert witnesses for the Commission tes-
tified that the damages amounted to $4,150 and $4,500
respectively. Judgment was entered on a jury verdict
for $12,000 and on appeal to this court the Commission
relies on the following points for reversal:

‘““The trial court erred in refusing to strike that
portion of Charles L. Ormond’s value testimony
relating to values based on commerecial catfish farm-
ing. : -

The verdict was excessive in that there was no
substantial evidence to support a verdict of $12,-
000.00.”’ .

I agree with the appellant on both points.

Mr. Ormond purchased his-land in about 1961, ap-
parently at public sale, for about $11,000. Mr. Ormond
testified that he had planned to raise catfish on his land
and that its highest and best use is for catfish farming.
He testified that water could be, and was being, im-
pounded by a levee on 60 acres of the land and that
before the taking this land was worth $1,520.40 per acre
or a total of $91,224 for catfish farming. He testified
that it would cost about $10,000 to put the land in shape
for catfish farming, leaving a net before value of the 60
acres at $86,224. :

On cross-examination Mr. Ormond testified that he
used the income approach in establishing the value of
his land. He says his lake would be 20 feet deep in some
areas and thal an acre of water four feet deep will sup-
port 2,000 catfish, and that under normal conditions he
would be able to get 1,800 of them to market at one
year of age; that two pounds of feed will produce one
pound of catfish, and that feed costs $2.50 a sack. He
testified that his annual net income from one acre of cat-
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fish would be $304.80 per acre, but that he would give
a tenant half of this amount and as landlord he would
net $152.04 a vear per acre in catfish farming. He multi-
plied this amount by ten years in arriving at $1,520.40
as the value of his land per acre. At the close of Or-
mond’s testimony the record reveals as follows:

«“MR. BROCK: At this time the plaintiff would

_ move to strike the value testimony of the witness
Ormond relating to the value placed on the land
that is suitable for commercial catfish farming, on
the basis that this value is based upon anticipated
future profits and would be of a highly speculative
nature, on which he is basing his value; and for this
reason we move that that testimony with reference
to the commercial fish farming and values based
on that use be stricken.

MR. ROWELL: In response to the motion, counsel
for the landowner asserts that the opinions as to
the before value was based upon the adaptability
of the land at the time of taking, that on cross-
examination counsel for the Highway Department
interrogated the landowner with reference to why
the land was adaptable and as to why it had such
a value; that in response the landowner set forth
the rental value of the property with reference to
farming, which is an acceptable method of ascer-
taining market value, having nothing to do with
speculation or conjecture with reference to the
adaptability of the land.

THE COURT: The court will let the whole thing
go to the jury for whatever it is worth.”’ (Emphasis
mine). : A . , , :

The majority agree that this testimony should have
been stricken. L ) ) N

Mr. Pearce testified on direct examination that
prior to the taking the highest and best use was one of
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an agricultural nature, primarily pasture land, with o
potential for commercial fish farming and a future po-
tential for rural homesites, provided adequate and suit-
able access was available to the property. He testified
that after the taking the highest and best use of the resi-
dual on the south side remains the same as before the
taking with the same potential use and value that it had
before the taking. He tesitfied that the parcel remain-
ing on the north side of the right-of-way, being without
access and partially flooded, its highest and best use af-
ter the taking would be flooded timberland. It was Mr.
Pearce’s opinion that the value of the 11.01 acres ac-
tually taken amounted to $2,250, and the damages to the
remainder amounted to $14,850, giving a total of $17,000
for the land taken and damage to the remainder.

On cross-examination, as to access, Mr. Pearce tes-
tified in part as follows:

““Q. The real route from Plumerville, though,
isn’t it this north route that comes into the
property on the north side of the property, is
that right?

A. Yes, sir, but that road has not been used, as
far as I could tell, in a good while up to this
property. Now—

. Yes, sir. It’s grown up and it’s hard to see.

Yes, sir. .

You haven’t been down it?

> o B ©

I havn’t been down there, no, sir. I’ve been

- down it a ways, as far as it was graded out,
but I haven’t been on to this property from
that road.

Q. This was—the road from Plumerville was one
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of the access routes to this property that you
were talking about?

Yes, sir, that was one of them, yes, sir.
Now, do you also know of another access

route that wouldn’t even show on this prop-
erty perhaps, up across the land of Earl

~ Smith?

There is a road. I don’t know the name. It
comes in along here—

Would that be southt

It might be. I haven’t been over that road
either. I haven’t tried that either—I don’t
know the owner’s name. That comes in here.

‘Would it be further souf,h?

I don’t know about tnat. It comes on the
southern portion of the property.”’

As to use and value on cross-examination, Mr.
Pearce testified:

“Q.

A.

Q.

The highest and best use of the property was |
agricultural purposes?

Yes, sir.
For pasture land?

That plus any potential, as 1 said, for com-
mercial fish farming and the lakes.

Now, you say fish farming in the lake to the
south, on the south residual} -
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s

e P O

And the one—The lake that had been formed
on the north residual prior to the taking.

This is a basis of the $200.00 per acrc value?

Yes, sir. As I say, there was a potential for—
future potential—for rural home sites, pro-
vided adequate access to the property were
available, which at this time I do not consider
the access is adequate. * * *

Well, this open pasture land would be better
than that ridgy woodland, wouldn’t it%

Mr. Brock, for its particular use, uses, but then
those lakes, as I say, have a potential for fish

farming which could also be considered a val-
uable use.

But your highest and best use on this prop-
erty is for agricultural purposes? '

That’s right, and I consider fish farming as
an agricultural purpose, along with pasture
land. A

There hasn’t been any fish farming done on
this property, had there?

Not on this property, but there’s some just
north of Plumerville out here that—

There is a potential for it?
Tt’s a use to which the land can bhe devoted.

Like residential?

As T say, that is future potential in the resi- '

dential development, and that relies strongly
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on adequate access to the property. The ponds
on this particular land could be utilized for
the purpose which I mentioned immediately.”’

(Emphasis mine)

It is my opinion that Mr. Pearce’s testimony as to po-
tential value for catfish farming should have been
stricken. It is my further opinion that without the po-
tential fish farming value, there was no substantial evi-
‘dence to support the verdict for $12,000.

As to his market value approach, Mr. Pearce testi-
fied:

““Q. Now, this $200.00 per acre, what approach to
value did you use? Did you use the market
data approach?

Yes, sir.

Q. Does this include sales of other lands in this
vicinity?

A. That’s correct.

What sales did you use to arrive at this
$200.00 per acre value?

A. T used the sale of Isley to Walls, one which
was a 66 acre tract south of Highway 64 a .
mile and a half east of Morrilton.”’

Mr. Pearce testified that the Isley to Walls sale was
for $290 per acre as indicated by revenue stamps on the
deed and as confirmed by the real estate agent who
closed the deal, and that there was public access to this
property. One other sale used by Mr. Pearce was a 40
acre tract fronting on Highway 64 some five miles east
of the Ormond property. He testified that this property
sold for $7,000 or $175 per acre. Mr. Pearce testified
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to two other sales, one in 1963 for $132 per acre, but none
in the vicinity of the Ormond property. The sale of an
80 acre tract near the Ormond property for $175 per
acre was not considered an arms-length transaction by
Mr. Pearce, and property near the Ormond land, pur-
chased by a Mr. Wingo for $50 per acre, was consid-
cred a bargain by Mr. Pearce and not representative
of market value. Mr. Pearce was asked concerning other
specific sales in the vicinity of the Ormond property,
but he disclaimed any knowledge concerning these sales.

All of Mr. Pearce’s testimony as to severance dam-
age pertained to the 92.62 acres north of the right-of-
way which he says had a market value of $200 per acre
as pasture and a potential fish farm before the taking,
but which has now been reduced to flooded timberland
worth only $4C per acre because of loss of access.

““Q. Now, on this south 150.87 acres, what did you
consider the value of that to be afterwards?

A. $200.00 per acre.

Q. In other words, you didn’t feel it was dam-
aged in any way?

A. No, sir, it has been slightly altered in shape,
but I didn’t consider that it had been dam-
aged.

Q. Now, as to the 92 acres north of the new In-
terstate, 92.62—A

Yes, sir.
‘What after value did you place on that?

$40.00 per acre.

o P L P

$40.00 per acre? And what was the reason it
was only worth $40.00 an acre again?
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A. Tt i1s an isolated tract and doesn’t have ac-
cess. The highest and best use for the land af-
ter the taking a portion of the land is flooded.
It would be flooded timber land. Some of it
is flooded, and some of it was not flooded.

Q. So you damaged the 92 acres north of the In-
terstate $160.00 per acre?

A. Yes, sir.
Q. Because it had no access.

A, Yes, sir.”’

Mr. Pearce testified on cross-examination that there
were two access roads into the property; that one of
" them had grown up and was hard to see, and that he
had. not attempted to go to the property over either
road.

Neither Mr. Ormond nor Mr. Pearce qualified as
experts on fish farming and their testimony as to value
and damage on such potential use was without logical
basis. Mr. Ormond built a dam which impounded the
water on the north 92.62 acres of his land and it was
this act rather than the taking of the right-of-way that
reduced this acreage to flooded timberland, as testified
by Mr. Pearce. According to Mr. Pearce this 92.62 acres
of land north of the right-of-way was damaged by the
right-of-way taking in an amount greater than what ap-
pears to have been the market price of the entire 262
acre tract wher Ormond purchased it in 1961.

Both Mr. Ormond and his expert witness placed
considerable emphasis on the value of the land as a po-
tential fish farm, and this evidence went to the jury for
what it was worth. There is no way of determining what
the value testimony for potential fish farming was
_worth to the jury in arriving at its verdict. I consider
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this testimony worth a great deal to the jury in arriving
at its verdict, for I simply find no substantial evidence
of severance damage to Ormond’s property which would
sustain a verdiet in an amount anywhere near $12,000.

I would reverse and remand for a new trial,




