Ark.] Arx. Hicaway Comm’y v. McMiILLAN 421

ARK. STATE HIGHWAY COMM'N wv.
VervoNy E. McMILLAN EstaATE

5-5014 : 445 S. W. 2d 717
Opinion delivered October 20, 1969

1. APPEAL & ERROR—BURDEN OF SHOWING PREJUDICE FROM ERROR—
RULING ON EVIDENCE.—In eminent domain proceedings, exclusion
of answer to question asked condemnor’s witness could not be
held prejudicial without a proffer of what the testimony would
have been.

2. EMINENT DOMAIN—INSTRUCTION ON VALUE OF PROPERTY-—WEIGHT
& SUFFICIENCY OF EVIDENCE—An instruction pertaining to the
value landowner placed on his property for tax purposes, which
was predicated upon facts not in the record, was properly re-
fused by the trial court.

Appeal from Hot Spring Circuit Court, Henry B.
Means, Judge; affirmed.
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Thomas B. Keys and Kenneth R. Brock, for appel-
lant. .

James C. Cole, for appé]lees.

Concey Byrp, Justice. For reversal of this eminent-
domain action appellant Arkansas State Highway Com-

mission relies upon the following points:

“I.  The trial court erred in refusing to allow
appellant’s expert witness, Zack Mashburn, to testi-
fy whether he made an investigation to determine
the intentions of Holiday Inn, Inc.

“IL. The trial court erred in refusing the appel-

lant’s_requested Instruction No. 7.’

Under point I the record shows that counsel for ap-
pellant asked Mr. Zack Mashburn, an appraiser for the
Highway Department, the following question: ‘‘Have
you made any investigation to determine the present
intentions of Holiday Inn%’’ Upon objection by counsel
for appellee, the Vernon E. McMillan Estate, sustained
by the trial court, the parties retired to chambers where
counsel stated: ‘‘Your Honor, I would like to ask the
witness if he made an investigation to determine the in-
tentions of Holiday Inn, Inc., as of March 27, 1968, with
regard to locating a Holiday Inn at the interchange of
Interstate 30 and 270.”’ The record fails to show what
the witness would have said had he been pérmitted to
answer the question. The burden is on the one seeking
to reverse a judgment of the trial court to show that he
was prejudiced by the action of the court. Without a
proffer of what the testimony would have been, we are
not in a position to say that the action of the trial court
was prejudicial. See City of Prescott v. Williamson, 108
Ark, 500, 158 S. W. 2d 770 (1913).

The alleged error under point II is the trial court’s
refusal to give the following instruction:
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““You are instructed that the law of Arkansas re-
quires a property owner to assess his property at
20% of its true value and you may, therefore, con-
sider the value the landowmer has placed on Mhis
property for tax purposes as evidemce of its true
value w arriving at your verdict, While this value
is not a controlling factor, it is a factor you may

properly consider.”f - ‘ '

The only proof on the assessed’ value of the land is

testimony of Mr. Mashburn, as follows:

“Q. D1d you in making your appraisal ascertain
the value at which this property is assessed
- for the property tax purposes? .

““A. Yes. '

“Q. What was that evaluation?

“A. . Eighty dollars.”’

- Under this state of the record there is no showing

what value the landowner placed on his property for tax
purposes—i. e., the only showing is the assessed value
on the tax book, which may have been the valuation of
the personal representative appointed by the court, see
Ark. Stat. Ann. § 84-421 (Repl. 1960), or an ad;usted

valuation made by the assessor, see Ark. Stat. Ann. § 84-

437 (Repl. 1960) Since the instruction is predicated
upon facts not in the record it was properly refused by

the trial court, See Texas Pipeline Company v. Johnson,
169 Ark. 235, 275 S. W. 329 (1925).

Finding no error,' the ;judgmenf is ‘affirmed.



