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1. CRIMINAL LAW—REVOCATION OF SUSPENDED SENTENCE—REVIEW.—
The question on appeal from an order revoking a suspended
sentence is whether the trial judge abused his discretion, and
such revocation will not be dlsturbed except upon a showing of
a gross abuse of discretion. : .

2. CRIMINAL LAW—REVOCATION OF SUSPENDED SENTENCE—DISCRETION
OF TRIAL COURT, ABUSE OF.—Where the evidence was in irrecon-
cilable conflict as to appellant’s complicity in a burglary, which
was the basis for revocation of his suspended sentence, it could
not be said the trial judge, who had the advantage of observing
all witnesses as they testified,” was wrong in concluding tha.t
the State’s version of the: matter was true.

‘Appeal from St. Franc1s Clrcult Court Elmo Tay-
lor, Judge; affirmed.
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Grorce Rose SmitH, Justice. In 1966 the appellant
Curtis Lee Wells, a youth apparently now in his twen-
ties, pleaded guilty to a charge of burglary and received
a five-year suspended sentence. In April, 1969, the trial
judge revoked the suspension after a hearing at which
four witnesses testified. In appealing from that order
Curtis contends that the court abused its discretion in
setting aside the suspension.

The pivotal point at the hearing was Curtis’s com-
plicity in a burglary at Madison on January 20, 1969.
On that date Eldridge Butler’s place of business was
broken into. The missing articles included transistor ra-
dios, cigarettes, a gold ring, and several wrist watches.
Three or four days later Curtis left the county in a car
and drove to Detroit.

Another youth, James Louis Wilson, was charged
with having participated in the burglary. He denies his
guilt. At the hearing below James testified that he was
present when Curtis left his parents’ home to go to De-
troit. James said that Curtis brought out from the house
and put in the car a transistor radio, a gold ring, and
two wrist watches. There was testimony to support a
finding that those articles had come from Butler’s place.
An officer testified that other items of the stolen prop-
erty were found in the home of Curtis’s parents in the
course of a search under the authority of a search war-
rant.

Curtis flatly denied the accusations made by James
Louis Wilson. He said that after receiving the suspend-
ed sentence in 1966 he worked in Detroit until he was
drafted for military service. After his discharge he vis-
ited his parents in January, 1969, before driving to De-
troit. There he was interviewed by the F.B.I. and at
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their suggestion returned to St.. Francis county to try
to straighten out his supposed connection with the bur-
glary. Specifically, Curtis testified that he did not have
any of the stolen property with him when he left his
parents’ house and that he was not implicated in the
burglary of Butler’s store.

Those, we think, are all the material facts. In a case
of this kind the question on appeal is whether the trial
judge abused his discretion in revoking the suspended
sentence. Our cases were discussed at length in Gross v.
State, 240 Ark. 926, 403 S. W. 2d 75 (1966), where we
said that the circuit court’s revocation would not be dis-
turbed except upon a showing of a gross abuse of dis-
cretion.

‘We do not find that showing in the record before
us. The controlling issue at the hearing below was pri-
marily one of credibility. According to the State’s wit-
nesses, Curtis left the State a few days after the bur-
glary with some of the stolen property in his posses-
sion. Curtis denied that accusation. The trial judge, who
had the immense advantage of observing all the wit-
nesses as they gave their testimony, concluded that the
State’s version of the matter was the truth. With the
evidence in irreconcilable conflict we have no sound
basis for saying that he was wrong.

Affirmed.



