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I3, A. Gagrrisox v. Haroup J. WinLiams, JR., ET AL
5-4937 : 442 S'W. 2d 231

Opinion Delivered June 2, 1969
[Rehearing denied July 14, 1969.]

|. Negligence—Negligent Entrustment—Common Law and Statu-
tory Liability.—In addition to common law liability for negli-
gent entrustment, additional vicarious liability has been im-
posed by statute. [Ark. Stat. Ann. § 75-342, § 75-343 (Repl
1957), and § 75-315 (Supp. 1967).]

2. Automobiles—Nature & Grounds of Liability—Imputed Negli-
gence.—Contention that owner could not be liable until jury
first found driver of vehicle liable held without merit where,
under court’s instructions, it was necessary for jury to find
driver was guilty of willful and wanton operation of automo-
bile before it could find against owner, and driver requested an
instruction on assumption of risk which owner failed to do.

3. Automobiles—Imputed Negligence—Scope of Statute.—While
statute imputes negligence or willful misconduct of a minor in
possession of automobile to parent-owner who places minor in
possession, it does not transfer to owner, as a bar against his
own negligence, all defenses driver may have against lawsuits
for injuries to third parties.

4. Negligence—Proximate Cause of Injury—Natural & Probable
Consequences.—In order to warrant a finding that negligence
is the proximate cause of injury, it must appear that the in-
jury was the natural and probable consequences of the negli-
gence and that it ought to have been foreseen in the light of
attending circumstances.

5. Automobiles—Negligence—Proximate Cause of Injury.—Proxi-
mate cause of injury and causal connection were established in
view of driver’s negligent operation of automobile and owner’s
negligent entrustment to minor son whereby owner should have
foreseen natural and probable consequences under attending
circumstances.
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6. Negligence—Assumption of Risk as Waiver.—The fact that ap-
pellee assumed the risk of driver’s negligence did not bar her
recovery against owner for negligent entrustment.

Appeal from Pulaski Civemit Court; 1Warren E.
Wood, Judge; affirmed.

Cockrill, Laser, McGehee, Sharp & Boswell for ap-
vellant.

McMath, Leatherman, Woods & Youngdahl for ap-
vellees.

J. Freo Joxes, Justice.  This 1s an appeal by K. A.
Garrison from an order overruling his motion for judg-
ment notwithstanding a jury verdict rendered against
him in the Pulaski County Cireuit Court, Second Divi-
sion.

On June 21, 1965, Mr. Garrison entrusted his 1965
Thunderbird automobile to his minor son, Gary, then
fifteen vears of age, for the purpose of going to a picture
show at the Park Theatre in North Little Rock. Gary’s
voung friend, George Baugher 111, also fifteen vears of
age, had been with Gary all day and was with him when
the automobile was entrusted to Gary. The two hoyvs
had planned the trip to the theatre and knew that Pam-
ela Williams, young Baugher’s fourteeu vear old girl
friend, would be at the theatre with a grvoup of girls who
had planned a bunking party at one.of their homes fol-
lowing the show. Upon arrival at the theatre voung
Baugher immediately located Pamela sitting among her
friends. He obtained the automobile keys from young
Garvison and took Pamela for a ride in Mr. Garrison’s
Thunderbird antomobile.  There is some conflict in the
testimony at this point, but in any cvent when veoung
Baugher agreed to tell that he had stolen the antomobile
in the event of an accident or inquiry by the police.
voung Garrison surrenderved the possession of the igmi-
tion kevs to young Baugher and Pamela.  Pamela says
that she thought they were going to just sit in the auto-
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mobile and talk while listening to the radio, but that
voung Baugher attempted to drive the automobile, lost
control of it about two blocks from the: theatre, and
crashed imto a concrete wall.  The automobile was de-
amolished and Pamela sustained serions injuries.

Mr. Williams filed suit in his own right for medical
expenses and for Pamela for her personal injuries
against Mr. Garrison and young Baugher. The com-
plaint alleged facts constituting negligent entrustment
on the part ot Mr. Garrison, and willful and wanton neg-
ligence in the operation of the automobile on the part of
voung Baugher. The complaint alleged damages as a
proximate rvesult of the joint and concurring negligence
of Mr. Garrison and young Baugher. Both Mr. Garri-
son and vounyg Baugher answered by general denial. A
jury trial resulted in a verdict against Mr. Garrison in
favor of Pamela Williams for $5,500, and in favor of Mr.
Williams for medical expenses in the amount of $1,-
858.15. The jury found for George . Baugher IIT on
the complaint against him and judgment was entered ac-
cordingly.

On appeal to this court Mr. Garrison narrows the
issues within the point he relies upon for reversal. He
states the point as follows:

““The trial court erred in overruling appellant’s
motion for judgment notwithstanding the verdiet.”’

In narrowing the issues within the point, appetlant
Garrison states:

“The sole question presented by this appeal is
whether or not in a suit based upon the theory of
negligence entrustment it is permissible for a jury
to exonerate the driver of the borrowed automebile
hut at the same time find that the owner of the en-
trusted automobile is liable for plaintiff’s damages.
Tt is appellant’s position that an examination of the
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relevant authorities clearly shows that in cases of
this nature in order for the owner to be held liable
it i1s a condition precedent that the driver of the
borrowed vehicle must be found to have been negli-
gent and liable to the injured party.”’

The appellant cites, and seems to rely heavily on,
our 1937 decision in the case of Chaney v. Duncan, 194
Ark. 1076, 110 S.W. 2d 21, wherein we said, as quoted by
the appellant:

‘“ An automobile is a machine that is capable of
doing great damage if not carefully handled, and
for this reason the owner must use care in allow-
ing others to assume control over it. If he in-
trusts it to a child of such tender vears that the
probable consequence is that he will injure others
in the operation of the car, or if the person permitted
to operate the car is known to be incompetent and
incapable of properly running it, although not a
child, the owner will be held accountable for the
damage done, because his negligence in entrusting
the car to an incompetent person is deemed to be the
proximate cause of the damage. In such a case of
mere permissive use, the liability of the owner would
rest, not alone upon the fact of orwnership, but upon
the combined megligence of the owmner in wmirusting
the machine to an incompetent driver, and of the
drwer in its operation.””  (Appellant’s emphasis.)

In the Chaney case we also said:.

“If Chaney was on a mission for his father, or
was acting as the agent ov servant of his father in
driving the truck, his father would, of course, be
liable for his negligence in operating the truck. But,
regardless of ahether he was his father’s agent or
on @ mission for him, if the father, knowing his habit
of recklessness and incompetency because of drunk-
enness, permitted the son to drive the truck, and
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any njury occurred as a result of the son’s negli-
gence, the father would be liable.””  (Our emphasis
added.)

In the Claney case we were talking about a common
" law liability which has never been repealed by statute.
Additional liability has been added by statute, however,
where the entrustee is a miner child or ward who is in-
competent under the statute to drive an automobile.

Arkansas Statutes Annotated § 75-342 (Repl. 1957)
provides as follows:

““No person shall cause or knowingly permit his
child or ward under the age of eighteen (18) years
to drive a motor vehicle upon any highway when
such niinor is not authorized hereunder or in viola-
tion of any of the provisions of this act.”’

And Ark. Stat. Ann. § 75-343 (Repl. 1957) provides:

““No person shall authorize or knowingly permit
a motor vehicle owned by him or under his coutrol
to be driven upon any highway by any person who
is not authorized hereunder or in violation of any
of the provisions of this act.”’

By Act 495 of 1961, Avk. Stat. Ann. § 75-313 (Supp.
1967), the legislature authorized an instruction permit
or driver’s license for a child under 18 years of age upon
the application of parents or responsible person (in the
absence of parents) who will assume the responsibility
imposed under the act. Subsections (¢) and (d) of § 75-
315 provide as follows:

“If any person who is required or authovized
hy Subsection (a) of this Section to sign and verify
the application of a minor in the manuner therein
provided, shall cause or knowingly cause or permit
his child or ward or ecmployee under the age of
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eighteen (18) years to drive a motor vehicle upon
any highway, then any negligence or wilful miscon-
duct of said minor shall be imputed to such person
or persons and such person or persons shall be joint-
Iy and severally liable with sneh minor for any dam-
ages caused by such negligence or wilful misconduct.
The provisions of this Subsection shall apply re-
gardless of the fact that a driver’s license may or
may not have been issued to said minor. For pur-
poses of this Act, a minor is hereby defined to be
any person who has not attained the age of eighteen
(18) vears.

(d) The provisions of this Section shall apply
i all civil actions, including but not limited to both
actions on behalf of any actions against the person
or persons required or authorized by Subsection (a)
of this Section to sign the application in the manner
therein provided.”’

Thus it 1s seen that in addition to the common law
liability, as expressed in Chancy v. Duncan, supra, there
is additional vicarious hability imposed by statute upon
those persons who come within the statute and violate
its provisions.

There 1s no question that the appellant violated the
statute. He admits that he entrusted the automobile to
his fifteen vear old son, Gary, and had done so before.
He knew that young Baugher was with Gary when the
entrustment was made and that they planned to use the
antomobile in going to a picture show theatre together.
But, the appellant simply contends that the jury finding
against him is inconsistent with the jury finding for the
driver of his automobile in the same verdict and that a
judgment entered thereon cannot stand.

This case was not submitted to the jury on inter-
rogatories apportioning neeligence as between the part-
ies and the verdict was general in nature.  Section 75-
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315 (¢) and (d), supra, impose vicarious liability ou the
parent who is required to sign the application for his
minor child’s driver’s license whether he does so or not.
Neither the appellant nor Baugher affirmatively alleged
contributory negligence or assumption of risk in their
answers to the complaint, and neither ot them actually
pleaded the guest statute in avoidance of liability. It
seems admitted, however, that the appellec was the guest
of young Baugher in appellant’s automobile.

The court’s instructions under which the jury rend-
ered its verdict are not abstracted by the appellant, but
at the request of the appellee the trial court gave to the
jury AMI instruction 203 as the court’s instruction No.
5, as follows:

“Harold J. Williams and Pamela Williams
claim damages from E. A. Garrison and have the
burden of proving each of four essential proposi-
tions:

T"irst, that they have sustained damages;

Secondly, that E. A. Garrison was negligent in
entrusting his antomobile to his son, Gary Garrison:

Third, that George A. Baugher IIT the driver
of the automobile, was guilty of operating the auto-
mobile wilfully and wantonly in disvegard of the
rights of others.

Fourth, that the negligence of H. A. Garrison
and the operation of the automobile wilfully and
wantonly in disregard of the rights of others by
George A. Baugher IIT were proximate causes of
plaintiffs damages.

It vou find from the evidence in this case that
each of these propositions has heen proved, then
vour verdiet should he for the plaintiffs against K.
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tion

AL Garrison; but if; on the other hand, you find from
the evidence that any of these propositions has not
been proved, then vowr verdict should be for K. A.

Garrison.”’

The court gave as its instruetion No. 6, AMT instruc-
203, at appellees’ request, as follows:

“Harold J. Williams and Pamela Williams
claim damages from George Baugher TIT and have
the burden of proving each of three essential propo-
sitions:

First, that they bhave sustained damages;

Second, that George A. Baungher 11T was guilty
of operating the automobile wilfully and wantonly
in disregard of the rights of others;

And third, that such operation of the automobile
wilfully and wantonly in disvegard of the rights of
others was a proximate cause of plaintiffs’ damages.

If vou find from the evidence in this case that
each of these propositions has been proved, then
vour verdict should be for the plaintiffs against
George A. Baugher IIT; but if, on the other hand,
vou find from the evidence that any of these propo-
sitions has not been proved, then vour verdict should
he for George A. Baugher TI1.7’

The record contains only one instruction requested

by the defendant Baugher, and none at all requested by
the appellant.  Baugher’s requested instruction is des-
ignated court’s instruction No. 15A, which is AMT 612,

and.

is as follows:

““The defendant George A. Baugher IIL con-
tends that Pamela Williams assumed the risk of her
own injuries. To establish that defense George A.
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Baugher IIT has the burden of proving each of the
following propositions:

First: That a dangerous situation existed
which was inconsistent with the safety of Pamela
Williams.

Sccond: That Pamela ‘Williams knew the
dangerous situation existed and realized the risk of
injury from it.

Third: That Pamela Williams voluntarily ex-
posed herself to the dangerous situation which prox-
imately caused her claimed injuries.

It you find that all of these propositions have
been proved by a preponderance of the evidence,
then your verdict should be for George A. Baugher
III. If, on the other hand, you find that any one
of these propositions has not been proved by a pre-
ponderance of the evidence, the defense of assump-
tion of risk on the part of George A. Baugher III
would fail.”’

The trial court, at appellees’ request, gave its in-
structions Nos. 10 and 11, AMI 501 and 302, as follows:

“The law frequently uses the expression ‘prox-
mate cause,” with which you may not be familiar.
When T use the expression ‘proximate cause;” T
mean a cause which, in a natural and continuous se-
“quence, produces damage and without which the
damage would not have occurred.

This does not mean that the law recognizes only
one proximate cause of damage. To the contrary,
if two or more causes work together to produce
damage, then you may find that each of them was a
proximate cause.
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When the acts or omissions of two or more per-
sons work together as proximate causes of damage
to another, each of those persons may be found to be
liable.  This i1s true regardless of the relative de-
gree of fault befween them.”’

The trial court also gave AMI 609 and 601 as the
- court’s imstructions Nos. 14 and 15, at the request of the
appellees, as follows:

“It is the duty of the owner of a motor vehicle
to use ordinary carve not to entrust it to a person
who he knows or reasonably should know might per-
mit it to be driven by an incompetent driver.

There was in force in the State of Avkansas at
the time of the occurrence a statute which provided
that no person shall authorize or knowingly permit
a motor vehicle owned by him or under his control
to be driven upon any highway by anyv person who
is not authorized under the statutes of the State of
Arkansas.  (Ark. Stat. Ann. § 75-343 [Repl. Vol.
1957]) :

A violation of this statute, although not neces-
sarily negligence, is evidence of negligence to he
considered by vou along with all of the other facts
and circumstances in the case.”’

The appellant does not complain of the instructions
on this appeal, but simply contends that the appellant
could not be liable until the jury first found voung
Baugher to be liable and appellant avgues that the jury
did not even find that young Baugher was negligent. We
do mnot share appellant’s view that the jury, by its
general verdicet, found that yonng Baugher was not neg-
ligent.

Under the court’s instruction No. 5 it was necessary
for the jury to find that Baugher was guilty of operating
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the automobile willfully and wantonly in disregard for
the rights of others in the actual operation of the auto-
mobile before the jury could find against the appellant.
How then, inquires the appellant, could the jury find for
the appellees against the appellant and not against
Baugher under the instructions of the trial court.  The
answer lies in the court’s instruction No. 15A, supra, re-
quested by Baugher and given as to hum, on the assump-
tion of risk.  The appellant requested no such instruc-
tion and no such instruction was given as to the appel-
lant.

The jury could have found, and apparently from its
verdict it did find, that although voung Baugher was
guilty of willful and wanton negligence, the appellee as-
sumed the risk of riding with him and therebhy waived
her right to recovery against him. If such was the find-
ing of the jwry, then the question is whether the appel-
lee’s assumption of risk as fo Baugher’s driving inures
to the benefit of appellant and protects him against lia-
hility for his own separate negligence in placing the auto-
mobile in the possession and exclusive control of his fif-
teen year old son in violation of the statute.  Although
Ark. Stat. Ann. § 75-315 (¢) and (d), supra, imputes the
negligence or willful misconduct of a minor in possession
of an automobile to the parent owner who places the
minor in possession, the statute does not transfer to the
owner, as a bar against his own negligence, all of the
defenses the driver of such automobile may have against
lawsuits for injuries to third parties.

As to the proximate cause and causal connection be-
tween the negligent operation of the automobile by voung
Baugher and the negligence of the appellant in entrust-
ing the automobile to his fifteen year old son, it has been
uniformly held that, in order to warrant a finding that
negligence is the proximate cause of an injury, it must
appear that the injury was the natural and probable con-
sequence of the negligence and that it onght to have heen
foreseen in the light of the attending circumstances.
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Meceks v. Graysonia, Nashville & Ashdown R. Co., 168
Ark. 966, 272 S.W. 360; Pittsburg Reduction Co. v. Hor-
fon, 87 Ark. 576, 113 S.W. 647, 18 L.R.AN.S. 905;
St. L.&S. F. R. Co. v. Whayne, 104 Ark. 506, 149
S.W. 333; St. L. Kennett & S. E. Rd. Co. v. Fultz, 91 Ark.
260, 120 S)W. 984; Hays v. Williams, 115 Avk. 406, 171
S.W. 882; and Bona v. Thomas Auto Co., 137 Ark. 217,
208 S.W. 306. :

A short excerpt from the appellee Pamela’s testi-
mony is somewhat revealing on this point.  She testi-
fied that Gary had let Harold King, Claudia Muller,
Sherry Odom and others drive the car and then testified:
““Garvy was the only one who had a car and he had it
every Sunday or every other Sunday and we would all
sit in the car and talk...”’

“Q. ... When did you and George ‘decide to go out-
side?

A. In the theatre we decided to go outside and get
in the car and talk and Gary handed me the keys
and I thought well, a ’65 Thunderbird he’d keep
it locked, and T just thought that was what it
was for. And we were sitting in the car and
he put the keys in the ignition and I thought we
were going to listen to the radio and he started
the car and I had seen him drive a Volkswagen
before and so T just took it for granted that he
could drive and then when he started the car up,
it was power brakes and power steering, and
there’s a difference in driving a Volkswagen
and when he applied the brakes to stop at a stop
sign he hit them real hard and it killed the car
and it started rolling, almost hit a tree then and
that’s when I decided T wanted to get out of the
car. -

#* %* #

(. Then what happened?
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A. Well, it was raining and the streets were real
slick and when he went to turn the curve it—he
turned the wheel too far and it started fish tail-
ing and we started going into the wall and that’s
when I screamed.”’

‘We conclude that the jury could have found that the
appellant should have foreseen the natural and probable
consequence of his negligence under the attending cir-
cuinstances in this case.

The Arkansas guest statute, Avk. Stat. Ann. § 75-
913 (Repl. 1957) provides as follows:

““‘No person transported as a guest in any auto-
motive vehicle upon the public highways or in air-
craft being flown in the air, or while upon the
ervound, shall have a cause of action against the
owner or operator of such-vehicle, or aireraft, for
damage on account of any injury, death or loss oc-
casioned by the operation of such automotive ve-
hicle or aireraft unless such vebicle or airveraft was
wilfully and wantonly operated in disregard of the
rights of others.” '

The Kansas case of Bisont v. Carlson, 237 P. 2d 404,
was very much like the case here, on the principal points
involved, and under similar statutory provisions. In
that case an administrator brought suit for the wrongful
death of a sixteen year old youth named Bisoni, against
(layton D. Carlson and his father, A. J. Carlson. A de-
murrer was sustained to the complaint by the trial court.
Tt was alleged in the complaint that the decedent, Bisoni,
and several other boys, were invited by young Carlson
to take a ride in a 1933 Ford automobile owned by his
father, A. J. Carlson, the automobile having defective
steering -apparatus and defective brakes. The com-
plaint then alleged that young Carlson drove the auto-
mohile in such manuer as to constitute willful and wan
ton neglizence and as a result he lost control of the auto-
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mobie causing Bisoni to suffer the injuries from which
he died.  The complaint alleged that A. J. Carlson
knew, or had reasonable cause to know, of his son’s neg-
ligence and careless disposition, and that he negligently
allowed young Carlson to drive and operate the automo-
bile.  The counsel for appellant argued that the com-
plaint was ample, if established, to hold A. J. Carlson
liable either under the rules of the common law or under
the statute.  Counsel for appellee admitted that if it
were not for the guest statute, the complaint stated a
cause of action against A. J. Carlson, but he contended
that unless the plaintiff, undexr the allegations of the com-
plaint, was entitled to recover against the defendant
driver, Clayton D. Carlson, under the guest statute, he
would not be able to recover from either of the defend-
ants.  The statute relied upon by the appellant read as
follows:

“Yvery owner of a motor vehicle causing or
knowinely permitting a minor under the age of six-
teen years to drive such vehicle upon a highwav, and
any person who gives or furnishes a motor vehicle
to such minor, shall be jointly and severally liable
with such minor for any damages caused by the neg-
ligence of such.wiinor in driving such vehicle.”’

In reversing the trial court, the appellate court said :

‘“Statutes of this kind extend the common law
rule of liability of the owner. They have heen sus-
tained as a valid exercise of the police power and
have been applied in harmony with their terms to
the facts alleged or established.  The negligence of
A. J. Carlson occurred when he permitted his som,
Clayton, to use the car on the highways, although
the amount of his liability would be measured by the
extent of the damages resulting from the negligence
of Clayton i driving the car. (Emphasis supplied.)
The statute as applied here makes A. J. Carlson and
Claxton ‘jointly and severally liable” for such dam-
ages. "
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...here we have a statute fixing a severable
liability. 'We thing the word ‘severally’ in the sta-
tute cannot be ignored. (Emphasis supplied.)

Here the tort was not jointly committed. A.J.
Carlson committed his wrong when he consented to
Clayton D. Carlson driving the car, and Clayton D.
Carlson having committed his wrong later when he
was driving it.  A. J. Carlson had previously made
himself liable for any damages caused by Clayton’s
negligence.

G. S. 1949, 8122, relied upon by appellees,
reads: ‘That no person who is transported by the
owner or operator of a motor vehicle, as his guest,
without payment for such transportation, shall have
a cause of action for damages against such owner
or operator for injury, death or damage, unless such
injury, death or damage shall have resulted from the
gross and wanton negligence of the operator of such
motor vehicle. (Our italics.)’

Counsel for appellant contend that the only
‘owner’ mentioned in this statute is the one who 1s
transporting a person who claims damages. That
conclusion seems to be justified by the language of
the statute, as seems clear by omitting the words we
have italicized, ‘or operator,” in the two places
where they occur. In this interpretation the sta-
tutes are not conflicting. We think the rvesult is
that A. J. Carlson is liable under G. S. 1949, §—222,
and that G. S. 1949, 8—122h, does not limit that lia-
bility.”’

It will be noted that under the 1961 Act, Avk. Stat.
Ann. § 75-315, supra, the liability of the owner of an
automobile under subsection (¢) is not limited to the
negligence of the minor when driving a motor vehicle up-
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on the highway, nor is it limited to neOhgence or willful
misconduct of such minor i the operation of a motor ve-
liicle.  On the contrary, § 75-315 (c), supra, provides
that where a parent knowingly causes or permits his child
under the age of eighteen years to drive a motor vehicle
upon any highway then the negligence or willful miscon-
(‘lucz‘ of said minor shall be imputed to such parent and
he “‘shall be jointly and sewverally liable with such minor
for any damao es caused by such neglzgence or % mllful mzs-
conduct.’

The jury apparently found that the appellee assumed
the risk of the willful and wanton negligent conduct of
young Baugher and thereby waived her right of recovery
against him.  The jury did not find, nor were they re-
quested to find, that the appellee assumed the risk of ap-
pellant’s own wrongful act of negligent and unlawful en-
trustment and we are unable to say, that as a matter of
law, she waived her right of recovery against him.

The judgment is affirmed.
FoecLrMaN, J., concurs.

Joux A. FocLEmAN, Justice. I concur only because
appellant is in no position to complain of inconsistent
verdicts.  The ‘‘assumed risk’’ instruction was given
as to Baugher.. It was not requested by Garrison. Thus.
a defense available to Baugher was not available to ap-
pellant. ‘ ;



