950 BaiLey v. Forp Moror Co. [246

CrLareNcE Batey v. Forp MoTor Company
5-4932 440 8. W. 24 238
Opinion Delivered May 12, 1969

1. Appeal & Error—Matters Not Shown by Record—Presumptions.
—Where error appears in a record shortened without objection,
Supreme Court is not to presume judgment is supported by
omitted matter; and when abbreviated record is free from ap-
pellant error, Supreme Court cannot assume omitted matter
would require reversal of judgment.
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2. Appeal & Error—Matters Not Shown by Record—-Review.—
Asserted errors can not be reviewed where abbreviated record
fails to provide basis for error, or issues are not raised in trial
below.

3. Appeal & Error—Grounds of Review-—Constitutional Questions.
——Constitutional questions cannot be raised for first time on
appeal. )

Appeal from Pulaski Circuit Court, Third Division;
Tom F. Digby, Judge; affirmed.

Alonzo D. Camyp for appellant.
Griffin Smath for appellee.

Coxrey Byrp, Justice. Appellant Clarence Bailey
through his trustee in bankruptey brought this action
against appellee Ford Motor Company upon the theory
that Ford breached an implied warranty of fitness in the
sale of a 1967 Ford automobile. Ford generally denied
all the allegations of the complaint and specifically set
up a statutory disclaimer of liability for an implied war-
ranty. A jury found the issues in favor of Ford Motor
Company.  On this appeal, appellant, pursunant to Ark.
Stat. Ann. § 27-2127.2 (Repl. 1962), designates the fol-
lowing as the record on appeal: (1) all pleadings, (2)
all instructions, (3) all exceptions to instructions, (4)
the judgment on the verdict, (5) notice of appeal, and
(6) designation of record. Tor reversal appellant re-
lies upon the following points:

““1. The Court erred in failing and refusing
to submit the case to the jury on the implied war-
rantv doctrine. S

‘“2. The Court erred in failing to void appel-
lee’s disclaimer.  Appellee should be estopped to
now contend a disclaimer defense.

‘3. Appellee’s disclaimer was not ‘conspicu-

ous’.
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‘4, Disclaimers, under the Uniform Commer-
cial Code, are unconstitutional and void. Sec. 85-
1-201 (10) of the Code is unconstitutional as a den-
ial of due process and trial by jury. Disclaimers
are inimical to the public good.”’

The Uniform Commercial Code, Ark. Stat. Ann. §

85-2-314 and § 85-2-316 (Add. 1961), provides:

¢485-2-314. (1) Unless excluded or modified
(Section 2-316 [§ 85-2-3161), a warranty that the
goods shall be merchantable is implied in a contract
for their sale if the seller is a mer chant with respect
to goods of that kind .

“(2) Goods to be merchantable must he af
least such as .

““(¢) are fit for the ordinary purposes for
which such goods are used;...”

€¢85-2-316 ... (2) Subject to subsection (3), to
exclude or modify the implied warranty of mer-
chantability o1 any part of it the language must
mention merchantability and in case of a writing
must be conspicuous, and to exclude or modify any
implied warranty of fitness the exclusion must be
by a writing and conspicuous. Language to exclude
all implied warranties of fitness is sufficient if it
states, for example, that ‘There are no warranties
which extend beyond the description on the face
hereof.’

“(3) Notwithstanding subsection (2)

““(a) unless the circumstances indicate other-
wise, all implied warranties are excluded by expres-
stons like ‘as 1s,” ‘with all faults’ or other langnage

~which in common understanding calls the buyer’s

attention to the exclusion of warranties and makes
plain that there is no implied warranty; and. ..
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““(¢) animplied warranty can also be excluded
or modified by course of dealing or course of per-
formance or usage of trade...”’

In addition to damage instructions, the trial court
instructed the jury as follows:

““Plaintiff claims that he purchased a car man-
ufactured hy defendant and that it was not reason-
ably fit for ordinary usage. Plaintiff claims that
defendant impliedly warranted or guaranteed the
car as being reasonably fit for usage.

““Defendant claims that its warranty or guaran-
tee specifically excluded any implied warranty and
that it has observed the warranty fully.

““The warranty has been introduced in evidence.

“If vou find that the written warranty was in
effect at the time the plaintiff experienced difficul-
tv, you are instructed that it does exclude any im-
plied warranty of fitness and you may find for the
defendant.

“If you find the warranty was not in effect,
vou may find for the plaintiff.

“In determining whether or not the written
warranty and warranty disclaimer was in effect youn
may consider whether or not it was a part of the
transaction and/or whether it was subsequently re-
ceived and ratified by the plaintiff.

““You are instructed that by operation of law,
a manufacturer of automobiles impliedly warrants
or guarantees to a purchaser that the new automo-
bile is ‘fit for the ordinary purposes for which such
automobile is to be used’; however, the law permits
a seller to exclude or disclaim an implied warranty
and defendant has properly excluded any implied
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warranty by language in the warranty. The ques-

.- tion for you to decide is whether the defendant’s
written warranty was in effect at the time of this
transaction.’’

Two of the instructions requested by appellant and
refused by the trial court are as follows:

“You are instructed that by operation of law,
a manufacturer of automobiles impliedly warrants
or gunarantees to a purchaser that the new automo-
bile is ‘fit for the ordinary purposes for which such
automobile is to be used.’

“You are instructed that under the law, a man-
ufacturer has a legal right to modify or exclude al-
together the statutory implied warranty of fitness
of his produet. To do so, however, the manufac-
turer must put its exclusionary language in writing,
and the exclusionary language must be conspicu-
ous.”’ :

POINT 1. In thm,e:rJ v. Shockley, 226 Ark. 437, 290
S. W 2d 442 (1956), we had before us an abbreviated rec-
ord. We there said, ‘““When error appears in a record
shortened without objection we are not to presume that
the judement is supported by the omitted matter, Ark.
Stat. Ann. § 27-2127.6 (1947) ; but it goes without saying
that when the abbreviated record is free from apparent
error we cannot assume that the omitted matter would
require a reversal of the judgment.”’

The abbreviated record here consists of only the
complaint alleging an implied warranty, an answer spec-
ifically setting up a statutory disclaimer of the implied
warranty, the instructions and the judgment incorporat-
ing the jury verdict. Since the instructions given by
the court were permissible within the pleadings and are
not inhevently erroneous, there is no basis for us to say
that the trial court erred in giving the instructions. For
the same reason the appellant has failed to demonstrate
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crror on the part of the trial court in refusing the in-
structions requested by appellant. -

POINT 2. Appellant argues that the Ford Motor
Company should now be estopped to contend a disclaim-
er defense because Ford objected to the court’s instruc-
tions on the basis that they did not permit the jury to
determine whether the car was reasonably fit for use.
We find this contention to be without merit. The ob-
jection is not inconsistent with Ford’s theory of dis-
claimer. - Furthermore, appellant made no such con-
tention before the trial court.

POINT 3. Appellant argues that Ark. Stat. Ann. §
-2-316  (Add. 1961) requires a manufacturer to use
u)nsplcuous print in its disclaimer as a prerequisite to
avoiding . the liabilities of an implied warranty. We find
no error for several reasons. In the first place the al-
leged warranty or disclaimer was not designated as a
part of the récord.  Although a booklet entitled 1967
Ford’’ and marked ““defendant’s exhibit 1’’ is attached
to the record, the alleged disclaimer has not been ab-
stracted. Further, Ark. Stat. Ann. § 85-2-316 provides
that implied warranties are excluded by language or ex-
pressions which in common understanding call the buy-
er’s attention to the exclusion of warrauties and make
plain that there is no implied warranty and that an im-
plied warranty can also be excluded or modified by
course of dealings or course of performance or usage of
trade. . Therefore we are unable to say that appellant
has demonstrated error by the trial court in instructing
the jury that the defendant had excluded any implied
war x.mt\ by the language in the \Vanantv :

POINT 4. Appellant argues that Ark. Stat. Ann. §
85-1-201 (10) (Add. 1961) is unconstltutlonal in that it
deprived him of a jury trial on the fact issue of whether
or not the provisions of the disclaimer were oonsplcuous
A])]m]lant Adid not raise the constltutlonal issue in the
trial court.  Constitutional questions cannot he raised
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for the tirst time on appeal.  See North Hills Memorial
Gardens v, Simpson, 238 Ark. 184, 381 S.W. 2d 462
(1964).

Affirmed.



