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JIMMY HARVEY ET AL V. WORTHEN BANK & TRUST CO. 

5-4951	 440 S.W. 2d 547

Opinion Delivered May 12, 1969 
[Rehearing denied June 9, 1969.] 

1. Insurance—Agreement to Procure Insurance—Liability.—Under 
a conditional sales contract for the purchase of an automobile, 
any optional obligation of seller became absolute upon seller's 
exaction of a stated sum for the purpose of keeping the auto-
mobile insured for the term of the contract. 

2. Appeal & Error—Judgment Sustaining a Demurrer—Review — 
On appeal from a judgment sustaining a demurrer to a cross-
complaint, all inferences are resolved in favor of cross-cem-
plainants. 

3. Trial—Demurrer to Cross-Complaint—Issues of Fact. —Where, 
under affirmative allegations of purchasers, it could not be 
said there was no issue of fact with respect to bank's duty to 
obtain new insurance coverage or afford purchasers the op-
portunity of doing so, the demurrer should not have been sus-
tained.
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Appeal from Pulaski Circuit Court, Second Divi-
sion; Warren Wood, Judge; reversed. 

Howell, Price & Worsham for appellants. 

Wright, Lindsey & Jennings for appellee. 

GEORGE ROSE SMITH, justice. More than a year 
after the three appellants bought a Dodge car from an 
automobile dealer the vehicle was heavily damaged in a 
collision. The purchasers then learned that the colli-
sion insurance upon the car, which bad been cancelled by 
the insurance company several months earlier, had not 
been replaced. Upon being sued for the balance due 
on the conditional sales contract the purchasers filed a 
cross complaint against the appellee, Worthen Bank & 
Trust Company, asserting that the bank, which bad fi-
nanced the sale, -had been at fault in failing to obtain, a 
substitute policy of collision insurance when the first 
one was cancelled. This appeal is from a judgment sus-
taining a demurrer to the cross complaint and dismiss-
ing it. 

The essential facts are simple. The appellants 
bought the car from Bevis Dodge on April 12, 1966, exe-
cuting a conditional sales contract for a deferred balance 
of $3,600.36, payable in 36 monthly installments. That 
balance included a charge of $323.00 for insurance on tbe 
ear. The contract also contained this paragraph relat-
ing to. insurance : 

Any sums spent by seller for insurance or taxes 
on the purchased property ... will be repayable by 
buyer (with interest on each expenditure from the 
date thereof at 6% per annum) ; which reimbursable 
items will be added to and constitute a part of the 
Deferred Balance. If requested by seller, buyer 
will carry insurance upon said property for the full 
insurance value thereof the policy or policies (show-
ing loss payable to seller as its interest may appear)
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to be delivered to and held by seller; and seller may 
apply any insurance proceeds upon the amount then 
owing hereunder in inverse order of maturity. 

The contract, which was on the bank's printed form., 
was assigned to the bank by Bevis Dodge, with recourse. 
On December 2, 1966, the collision insurer cancelled its 
policy-for an undisclosed reason and sent the unearned 
premium of $238.60 to the bank. The bank simply held 
the money, making no attempt either to- obtain substi-
tute insurance or to pay the money to the purchasers. 
The car was damaged in a collision on May 19, 1967. On 
July 26, 1967, the bank applied the refunded premium to 
the principal debt and reassigned the contract to Bevis 
Dodge, who sold the car for salvage and brought this ac-
tion for the unpaid balance of $1,670.44. The purchas-
ers admitted, for the purposes of the demurrer to their 
crOsS • complaint, that they knew of the cancellation of the 
policy and made no demand upon the bank to refund the 
premium or to purchase new insurance. 

Counsel for the bank, citing Providence Wash. Ins. 
Co. v. Ark. Farm Bnreau Finance Co., 221 Ark. 327, 253 
S.W. 2d 226 (1952), insist that although.the bank had the 
right to obtain insurance on the car it was under no duty 
to-do so. Hence it is argued that the purchasers' cross 
coMplaint did not state a cause of action. 

That argument is not sound when, as here, the buy-
er's obligation includes the full amomit of the insurance 
premium for the entire term of the contract. The pohit 
Was decided in Dahlhjelm Garages v. Mercantile Title 
Ins. Co., 149 Wash. 184, 270 P. 434 (1928), in this lang-
uage:

Tbe second objection is that the contract does 
not impose a mandatory duty to keep the 'automo-
bile insured against injury by collision upon the ap-
pellant or its assignors. This objection has its 
foundation in the language used in the quoted part
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of the contract. It will be noticed that the lan-
guage is that the seller may keep the automobile 
insured, not that it must do so. But it will be .re7 
membered that the seller exacted and was paid, in 
addition to the purchase price of the automobile, a 
stated SIMI for the very purpose of keeping it in-
sured. If its obligation, would have been other-
wise optional, it became absolute when it made this 
exacti on. 

To substantially the same effect see Minor v. Universal 
C.I.T. Credit Corp., 27 Ill. App. 2d 330, 170 N.E. 2d 5 
(1960) ; Lir ette v. Menard, La. App., 20 So. 2d 382 (1945) ; 
and Smith V. Hellman Motor Corp., 122. Misc. Rep. 422, 
204 N.Y.S. 229 (1924). 

The case comes to us on demurrer, with all infer-
ences to be resolved in favor of the cross complainants. 
We are unwilling to say that under the affirmative_ alle-
gations of the purchasers there is. no issue of fact with 
respect to the bank's duty to obtain new insurance cov-
erage or to afford the purchasers the opportunity of 
doing so. 

Reversed and remanded with instructions to over-
rule the demurrer. 

BYRD. J., dissents. 

CONLEY BYRD, Justice.	In disagreeing with the 
majority I wish to point out that I do not disagree with 
the authorities upon which they rely but with the major-
ity 's application of those authorities . to a situation in 
which there is a cancellation of an insurance ,policy. 

In Dahlhjelm Garag -es . v. Mercantile. Insurance Co., 
149 Wash. 184 (1928), the seller insisted upon placing 
the insurance with the finance company's related , corn-
panics. The insured then pointed mit that he .wished 
coverage for the "for hire" use of the automobile and
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that such coverage was not readily available in most 
compaeies.	However the seller t 

	

i 1	fl	1 AV.._ -1	Anowledge 
exacted the premium and did obtain coverage (apparent-
ly for a one year term) as requested by the insured. 
When time came, the finance company to whom the con-
tract had been assigned purchased insurance which ex-
cluded "for hire" coverage. Under those circumstances 
I will agree that the seller or lender who had collected 
the premium and undertook to place the insurance but 
did .so negligently should be held to the same liability 
that exists in the case of an insurance agent or broker. 
This was the effect of the Washington decision and also 
the Illinois decision in Minor v. Universal C.I.T. Credit 
Corp., 27 III. App. 2d 330 (1.960). 

. The foregoing situation, however, differs greatly 
from the situation in which a cancellation occurs. Here 
it is admitted that the appellants knew of the policy can-
cellation and that they made no demand upon the baek 
to refund the premium or to purchase new insuraece. 
The authorities generally hold that an insurance agent 
or broker would not be liable in the circumstaeces in 
which the bank here finds itself ; see 43 Am. Jur. 2d In-
surance § 177 and 29 A.L.R. 2d 171, 201, § 27. 

The reason for not holding. an insurance agent or 
broker liable for not procuring other insurance upon a 
cancellation is obvious. Cancellations come about be-
cause of an increased risk which the insurer is imwilling 
to carry. Such cancellations ordinarily occur as the re-
sult of the insured's own conduct. It is commoe knowl-
edge that when a cancellation occurs new insurance can 
only be obtained at a greatly increased premium rate. In 
recognition of this, our legislature has provided for as-
signed risk plans, see Ark. Stat. Ann. § 75-1486 (Repl. 
19.57). . Therefore the majority opinion, by holding the 
lender, Worthen Bank & Trust Co., liable for failure to 
acquire additional insurance upon the cancellation of 
Harvey's policy, is placing a burden upon Worthen that 
it did not obligate itself to undertake and holding it to a
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duty greater than it would hold an insurance agent or 
broker under the same or similar circumstances. 

As I view the record here Worthen or its assignor 
complied with its obligation of procuring the insurance 
hut the policy was cancelled without any fault of Worth-
en. In all of the cases relied upon by the majority the 
lender only partially complied with its obligation by ac-
quiring coverage for a portion of the term and liability 
resulted from the failure to renew or the lender's negli-
gence in doing so.	That is not the situation here. 

Therefore I respectfully dissent.


