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1. Appeal & Error—Verdict & Findings—Review.—In order to
determine on appeal whether there is substantial evidence to
sustain frial court’s finding, Supreme Court must consider the
testimony in the light most favorable to appellee and draw all
inferences favorable to appellee that may be reasonably
drawn. ’

2. Mines & Minerals—Joint Venture—Weight & Sufficiency of
Evidence..—~Where appellants and associates advanced money
for the drilling of an oil well to casing point even though
they claimed no obligation to do so, and if it were a producer
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they would pay their proportionate part of completion costs
- in return for a certain interest in the well, and there was tes-
timeny that interests had been sold to appellants by the owner
of a farmout agreement, that the driller was the holder of a
sub-farmout agreement, the driller made progress reports to
appellants, that appellants made no effort to recover advances
made, HELD: Trial court’s finding that appellants were en-
gaged in a joint venture was supported by substantial evidence.

3. Mines & Minerals—Joint Venture—Right to Control.—Advance-
ment of substantial sums of money by appellants for drilling
operations with progress reports being made to appellants by
drilling operator held to constitute substantial evidence of
right to control by appellants.

4. Trial—Credibility of Wiinesses—Province of Trial Court.—It
is within the province of the trier of the facts to believe por-
tions of witnesses’ testimony and disbelieve other portions.

Appeal from Columbia Circuit Court, Second Divi-
sion; Melvin Mayfield, Judge; affirmed.

Keith, Clegg & Eckert for appellants.
Bernard Whetstone for appellee.

Joux A. FPoaremax, Justice.  The trial court held
that appellants were liable for oil well drilling supplies
furnished by appellee for the drilling of a well by one
A. A Morgan. The judgment was based upon a finding
of the trial court, sitting without a jury, that appellants
were Joint venturers with Morgan.  Appellants’ point
for reversal is their assertion of error in the finding as
to the joint venture. The question for our determina-
tion is whether there was substantial evidence to sup-
port this finding. We hold that there was.

Parties to the proceedings in the lower court who
are not parties to this appeal, known as the WAG group,
were the joint owners of the working interests in an oil
and gas lease covering the lands on which the well was
drilled.  This eroup engaged one Beverly Johnson to
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drill the well on a farmout agreement.’” Beverly John-
son arranged a sub-farniout agreement with one A. A.
Morgan, under which the obligation to actually drill the
well devolved upon Morgan. The terms of this sub-
farmout agreement are not clearly shown. - Morgan
owned the necessary drilling equipment but did not have
the capital necessary to drill the well to casing point, to
perform the necessary tests or to complete the well, if
the tests were such as to justify completion.

Beverly Johtison remembered little of his agreement
with either the WAG group or with Morgan. e had
some recollection of a letter from the WAG group with
reference to the terms, but stated that he had turned this
letter over to people in Marshall, Texas, because he had
given the deal to.them. He could only remember that
the WAG group had- retained an - overriding - royalty.
" Johnson did not have a drilling vig and made the farmout
agreement on the hope .that he could -get someone to
drill the well for a lesser interest in the oil lease than the
WAG group would assign to him under the farmout
agreement.  The lease was not to be assigned by the
WAG- group auntil the well was drilled and completed.
Johnson was unable to contract for the drilling of the
well upon terms which would permit him to retain any
interest. He recalled having arranged with A. A. Morg-
an to drill the well for a.fixed amount of money plus an
interest in the lease. He testified that the monev for
the drilling was furnished by people to whom he sold in-
terests at various places. Johnson said these interests
were sold on the basis .of the well being drilled and com-
pleted for a fixed amount of money to he paid contingent
upon completion. Johnson hoped to make some profit
as operator of the well for the owner of the lease.” He
would have been paid by the month for supervision and
operation of the leases under the arrangement he antici-

1A farmout agreement is understood to be an arrangement
under which the lessee in an oil and gas lease agrees to assign his
lease, retaining an overriding royalty only, to one who success-
fully causes a well to be drilled to a desired depth upon the leased
lands.
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pated.” The agreement with Morgan was an oral one,
and Johnson could not recall the terms as to the amount
of money involved or the extent of the interest.  John-
son testified that one of the appellants, Charlie Spang-
ler, from Marshall, Texas, was one of those involved in
the ““first deal.”” Johnson was paid for looking after
the first well by Spangler after a second well was com-
pleted.  This payvment was for supervision and engi-
neering.  Iis testimony on this point is somewhat
equivoeal as demonstrated by the following portion
thereof:

““Q). Now, when you made this second deal vou still
ended up gefting a hrokerage fee or whatever
“kind of fee you call it on the second well, is that

right? ‘
A. T got paid for my services looking after the
first well and the second well down to casing

point.

Q. Who paid vou for vour services for looking
after the first well? ‘

“A. T was paid after the second well -avas ch—
" pleted. '

Q. Who paid you?

Ao Mr. Spangler, the operator.

Q. In what form was the payment?

A Al Mo_ney.

Q. Why would Mr. Si){.;mg]er ‘be paying vou for
vour services in the first well if M7, Woodward

engaged you?

A, T said the first well, T was paid for my super-
 vision and efigineering thé conipletion of it aft-
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er the second well was drilled, and so mayhe I
didn’t get anything on the first oue, just got
paid on the second well for the whole deal.

Q. Paid in cash?

A. Yes sir.

Q. By Mr. Spangler?

A. Mr. Spangler and his partners.”’

Johnson stated that the second well was drilled under
an arrangement with Spangler and his partners in Mar-
shall, Texas, who he said had interests in the first well.

A. A. Morgan could not recall ever having a letter
from Johnson and doubted that Johnson had one from
the WAG group about the arvrangement amoung the

parties.  The entire agreement hetween .Johnson and
Morgan was oval.  He confirmed Johnson’s testimony

that he (Movgan) was to get a certain amount of money
and. a certain intcrest in the lease if he had completed
the well.  As he recalled the pavment was to have been
$18,500 or $19,000 in cash and a one-fourth of the work-
ing interest.  He stated that his undertaking was a
turn-key job, i.e., he was to drill the well to casing point
and run and record an electric log after the vequired
depth of drilling had been reached. According to him,
he was to bear all of the cost of drilling and testing to
that point, when he was to turn the well over to the in-
terested parties free of cost.  The only written evidence
of the agreement was a letter from Morgan to appel-
lants.  The text of this letter is as follows:

““This letter will serve as evidence of onr agree-
ment that you are owners respectively to the follow-
ing extent:

Kdward Lothrop

("harles Spangler  12/64th interest to casing point
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Lewis Chevaillier 14/64th interest to casing point

These interests being in a well known as the
State Moore #1 located 1n Southeast (SE) South-
cast (SIN) Sec. 5, Township 20, Range 27 West, La-
fayette County, Arkansas, containing forty acres
more or less.

It is understood that completion costs will be
paid on a pro-rata basis by the intervest holders.

Upon completion of title opinion by attorneys
you will be forwarded proper assignments.’’

Morgan stated his conclusion that appellants were not
partners with him and also stated that they did not have
any right to tell iim how to dvill the well or from whom
to buy the materials. He stated that the appellants were
joint venturers with him, but explained that he meant
that they were, only if the well had been completed. As
he put it, ““If we had made a well and completed it, why
everyhody would have gotten a pro rata part of it, now,
it that’s what you’re talking about. If it had made a
producing well, everybody would have got their right
part.””  He compared the deal with one in which a con-
tractor builds a house for a certain amount of money
on, a tuwin-key bhasis, paving all the expenses and deliver-
ing the house to the owner free of expense to him.  Al-
though Morgan admitted that appellants had advanced
substantial moneys to him, for which he felt an indebt-
edness to them because of his failure to perform his con-
tract, he testified in response to leading. questions that
appellants contributed nothing to the cost and expense
of drilling the well and that they were under no obliga-
tion to contribnte anything. '

Appellant Spangler stated that his business and res-
idence addresses were in Marshall, Texas. He stated
that he dealt in oil leases, royvalties and in the buying of
interests in wells. He had conducted such operations
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i Arkansas during the three or four years preceding.
The contract with Morgan was not his first in Arkansas.
The Morgan deal was about the fourth well in which
Spangler was interested in Arkansas.  He testified that
Morgan came to Marshall and visited in the home of ap-
pellant Lothrop avound Thanksgiving in 195Y. Morgan
sought to interest Spangler and Liothrop in a deal for the
drilling of the well.  According to Spangler, Morgan
wanted to sell more of an interest than they wanted, so
they got some of their friends to participate in the trans-
action with them.  Spangler stated that under the ar-
rangement. with Morgan, he, Lothrop and thelr associ-
ates put up approximately $21,000 before Morgan did
anything, in return for which Morgan was to drill the
well to casing point, and, if it were a producer, Spang-
ler and his associates would pay their proportionate part
of the completion costs and receive a certain interest in
the - well.  Appellant Chevaillier was interested in the
same manner as Lothrop and Spangler, according to
Spangler, although Lothrop and Spangler were to have
a 12/64ths interest jointly and Chevaillier was to have
a 14/64ths interest.  Spangler admitted that it was a
fair statement to say that he was putting up part of the
cost of drilling the well in return for which, if it became
a producer, he was to share in the profits.  While he
never went to the well site during the course of drilling,
he admitted receiving cards from Morgan, at intervals,
stating the depth at which he was drilling. In response
to a request by appellee’s attorney that he state the
agreement as to the first well, Spangler said:

¢e* ** The first well was with-we worked with
A. A. Morgan and we had, the three of usg, Lothrop,
Chevaillier and I, and our associates, had 26/64ths
in the first well that we bought for a Tump sum pay-
ment of a well drilled to casing point.”’

In answer to another question, Spangler testified:

“I put up the amount that was required to drill
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the first well and the second well to casing point
and I did not obligate myself for anything other
than the drilling of the first well and the same thing
i drilling the second well. It was a fixed amount
of money which I was putting up and under no con-
ditions unless it was a completed well was I ever to
put up any morc money in the drilling of either
wells.”’

Appellant Lothrop testified that he came in on the
well at the time Morgan came down to Marshall to talk
about it.  According to him, he put up a certain amount
of moncy at the same time Spangler did to buy a frac-
tional working intevest in a well. He was a good friend
of Morgan and came to visit him at the well site on one
oceasion while the drilling was going on.  He stated
that, at the time of the visit, he had an interest in the
well, provided Morgan ever got to casing point. Lothrop
said that appellants did not have any right to control any
of the drilling of the well, nor werec any of them com-
petent to do so. He stated that be paid a fixed sum for
a specified fractional working interest in the well but
that the working interest was never delivered because
Morgan was never able to fulfill his contract.

In order to determine whether or not there is sub-
stantial evidence to sustain the court’s findings, we must
consider the testimony in the light most favorable to ap-
pellee and draw all inferences favorable to appellee that
may be reasonably drawn. In doing so, we take note
of the following testimony: that the only written evi-
dence of the agreement between Morgan and appellants
states no ters except the interests owned by appellants
and the obligation of the parties for completion costs ;
that this letter purperts to be evidence of an agreement
by Morgan that appellants ‘‘are owners’’ to the extent
stated ““to casing point;”’ (emphasis ours) that appel-
lants advanced substantial amounts of money for the
drilling ; that Morgan made fitful reports of progress to
Spangler; that Morgan was both a drilling contractor
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and the holder of the sub-farmout rights on the leasc;
that appellants imimediately made arrangements for the
driliing of a second and successtul well without any par-
ticipation by Morgan after he lost the first one; that
Jobhunson turned over his letter of agreement from the
WAG Corporation to appellants, stating that he gave
the deal to them; Johnson’s statement that the money
paid Morgan was fuirnished by people to whom he, John-
son, sold interests; Johnson’s answer as to payment for
his supervision and engineering on the first well; the re-
jeetion of Morgan’s offer of leases in Michigan to appel-
lants in an effort by him to repay them for advances,
which he said were unearned; testimony by Spangler
that in three previous transactions in Arkansas over the
preceding three or four years he had paid a lump sum
for an interest in a well drilled to casing point and oh-
ligated himself to pay part of the completion costs there-
after.  We are unable to say that this testimony does
not constitute substantial evidence to support the find-
mg of the cireuit judge.

‘Appellants rely principally upon two cases. They
are Stone v. Riggs, 163 Ark. 211, 259 S.W. 412, and
Brooks v. McSpadden, 219 Avk. 718, 244 S.W. 2d 144.
In the former case there was a written contract, and the
court was not left to the recollections of orval agreements
among parties which probably never werve too. clearly
expressed.  Butler-McMurray Drilling Co., under that
contract, hired a drilling outfit to Riggs and Pautz, for
which they were to receive as compensation a one-eighth
interest in certain oil leases.  The drillers had no inter-
est whatever in the development of the leased property
otherwise.  The agreement specifically provided that
Riggs and Pautz should hear all the expense of labor,
material, and other costs of putting down the wells. But-
ler-McMurray had nothing whatever to do with the
drilling operations.  The ecircuit court and this court
held that the agreement on its face and attending eir-
cumstances showed that no partnership existed. Thus.
no reliance was placed upon the oral testimony of inter-
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ested parties as to the effect of their agreement.

In the Brooks case, this court affirmed the holding
of a chancery court that one Eberle was not a joint ven-
turer with MeSpadden in the drilling of a well. Brooks
and Jean Lumber and Supply Co. had furnished drilling
materials for operations engaged in by MeSpadden.
Watt was a professional contractor, who owned drilling
rigs, with whom MeSpadden made arrangement to drill
the well in question for $21,000 plus an interest in the
production.  Hberle was said to bhave supplied $19,500
to procure the drilling operations, in return for which
he was to receive a fourth of the oil and gas produced.
This court there said that Eberle was not shown to have
been a party to any joint undertaking and that he could
not be penalized on suspicion. In the Brooks case there
was no evidence that McSpadden had transferrved his
farmout agreement to Eberle in retmrn for the advance
of funds by Eberle; that Eberle was the owner of an un-
divided interest fo casing point; or that Eberle put up
his money without obligating himself for anything other
than the drilling of the well.  The inferences which can
be drawn from Spangler’s statement with reference to
his obligation on the first well ave a significant factor
in distinguishing his case from Brooks.

Appellants argue that there was no evidence of their
right to direct and govern the movements of Morgan in
respect to the joint venture. There is no evidence that
any right of control or direction was exercised by any
of the appellants.  There is evidence, however, that each
of the appellants admittedly had advanced substantial
sums of money on the project, although thev contend
that they had no legal responsibility to do so. The
progress reports made to Spangler are also of some
significance. We cannot say that there is a lack of the
requisite substantial evidence of the right to control.

We do not mean to say that parties cannot enter
into an agreement such as the appellants claim was made
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herc. We only hold that the trier of the facts could and
obviously did believe those portions of the testimony of
appellants and other witnesses consistent with a joint
venture and disbelieve other portions. See Kansas City
Southern Ry. Co. v. Dickerson, 112 Ark. 607, 165 S.W.
951. ,

The judgment is affirmed.



