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WILSON WOOD D/B/A OLA MILLING COMPANY Y• 

YATES-AMERICA N MA CHINE COMPANY, ET AL 

5-4868	 439 S.W. 2d 307


Opinion Delivered April 14, 1969 

1. Judgment—Setting Aside Default—Illness of Counsel as Un-
avoidable Casualty.—Ordinarily, illness of a party's only coun-
sel constitutes unavoidable casualty or misfortune for purposes 
of preventing a default under Ark. Stat. Ann. § 29-506(7) 
(Repl. 1962). 

2. Appeal & Error—Time For Filing Appeal—Statutory Provisions. 
—Contention that the appeal was out of time because of Ark. 
Stat. Ann. §§ 27-2106.3-27-2106.6 (Supp. 1967), held without 
merit. 

3. Appeal & Error—Verdict & Findings—Sufficiency of Evidence 
to Support.—Case reversed and remanded for hearing upon 
motion for new trial where facts failed to sustain court's find-
ing that appellant and his counsel had notice of the hearing 
and counsel was not prevented from being present because of 
illness; and, ruling could not be made that facts were admitted 
until parties were heard and trial court made actual ruling on 
requests for admissions. 

• Appeal from Yell Circuit Court, Dardanelle District ; 
Russell Roberts, Judge; reversed. 

Parker & Parker for appellant. 

Taws & Schulze for appellees.
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CONLEY BYRD, Justice. Appellant Wilson Wood 
doing business - as Ola Milling Company appeals from a 
circuit court order refusing to set aside a default judg-
ment for unavoidable casualty. The record shows that 
tfic default judgment was signed by the trial court April 
25, 1968, dated April 26, and filed with the clerk on May 
9. On August 13, 1968, appellant filed a motion for 
new trial alleging that the judgment was entered, with-
out notice and at a time when bis counsel was ill. The 
verified motion also set up that appellant had a valid 
defense and comiterclaim. App.ellees' unverified re-
sponse merely denied that appellant was, without notice 
of the trial date and denied that appellant's counsel was 
prevented from being present or having a representa-
tive present .by unavoidable casualty.' 

The trial court's order of August 29, 1968, recites 
the matter came before the court on the motion and the 
response. From the motion and response, the trial 
court found that appellant had notice of the hearing, 
that his attorney had notice of the bearing and was not 
prevented from being present at the hearing because of 
unavoidable casualty. We find nothing in the record 
to support the findings of the trial court nor does ap-
pellee point to any portion of the record which would 
sustain such findings. We pointed out in Thweatt V. 
Knights & Daughters of Tabor, 128 Ark. 269, 193 S.W. 
508 (1917), that the illness of a party's only counsel con-
stitutes unavoidable casualty or misfortune for purposes 
of preventing a default under Ark. Stat. Ann.. § 29- 
506(7) (Repl. 1962). 

To avoid the effects of the Thweatt case appellees 
contend that the appeal is not filed within, the time lim-
ited by Ark. Stat. Ann. § 27-2106 (Repl. 1962), and that 
because of appellant's failure to properly respond to a 
request for admissions, appellant Bow has no valid de-
fense, counterclaim or cross-complaint. 

Appellees' contention that the appeal is out of time 
bccause of Ark. Stat. ADD.	27-2106.3-27-21.06.6 (Supp.



664	Wool) v. YATES-AMEMCAN MACHINE CO.	 [246 

1967) is without merit. See Old American Life Ins Co. 
v. Lewis, 246 Ark. 321, 438 S.W. 2d 22 (1969). 

The record with respect to tbe request for admis-
sions shows that appellees served on appellant's attorn-
ey a roll -nests for ir1niisirnis riifed Sept. 99, , 1967	The 
request for admissions was not answered until appellees 
moved for a summary judgment on Oct. 20, 1967, at 
which time answers were filed over the signature of ap-
pellant's counsel. The request for admissions here, like 
the request for admissions in B. & P., Inc. V. Nonnent, 
241 Ark. 1092, 411 S.W. 2d 506 (1967), failed to specify 
the time within which the request was to be admitted or 
denied 

In 13. & P., Inc. the trial court accepted the facts set 
forth in the request for admissions as admitted, and we 
held that this was a matter within his discretion, although. 
it was pointed out that under certain circumstances a 
trial court (lid not abuse its discretion in permitting the 
request to be verified by the party before trial. See 
Kingrey v. Wilson, 227 Ark. 690, 301 S.W. 2d 23 (1957). 

Here, however, as distinguished from B. & P. Inc., 
supra, the record does not show that appellant has had 
an opportunity to explain why the answers to the request 
for admissions were signed by his counsel instead of 
himself or an opportunity to make the request for per-
sonal verification that was permitted in Kingrey v. Wil-
son. All that we hold here is that on this record we 
cannot rule that the facts are admitted until such time 
as the parties have had an opportunity to be heard and 
the trial court has made an actual ruling OD the request 
for admissions. 

Since there are no. facts in the record to sustain the 
trial court's finding that both appellant and his counsel 
had notice of the hearing and that appellant's counsel 
was not prevented from being present because of illness, 
we reverse and remand the matter to the trial court for 
hearing upon appellant's motion for new trial. 

Reversed and remanded.


