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Opinion Delivered April 14, 1969 
1. Appeal & Error—Knowledge Of Chancellor—Review.—Weight 

cannot be attached to undisclosed information resting only 
with the trial judge because litigants would have no oppor-
tunity to rebut such matters and it is impossible for the Su-
preme Court to review a case on any basis except evidence in 
the record. . 

2. Divorce—Transfer of Custody—Weight & Sufficiency of Evi-
dence.—In a suit by the mother against her former husband 
to regain custody of their four children where the prepond-
erance of the testimony indicated it would be to the best in-
terest of the children that their custody be transferred to the 
mother, decree reversed and cause remanded. 

Appeal from Sebastian Chancery Court, Fort Smith 
District ; Warrelt 0. Kimbrough, Chancellor; reversed. 

Franklin Wilder for appellant. 

(No brief filed for appellees). 

GEORGE ROSE SMITH, Justice.	This iS a petition 
filed by the appellant, Shirley Grumlin, against her 
former husband, the appellee James Gray, by which MTS. 

'United States Fidelity and Guaranty Company offered an 
amendment to the instruction as follows: 

* If your verdict is for the defendant Jerry Peacock then 
in that event you must return a verdict for the defendant United 
States Fidelity & Guaranty Company; and the court overurled the 
defendants' objections, and the defendants at the time asked that 
their exceptions be saved and duly noted of record, which is 
hereby accordingly done."
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Grumlin seeks to regain the custody of their four child-
ren. Three of the children are girls, the oldest now be-
ing fourteen years old. The youngest child is a boy of 
seven. Mrs. Grumlin appeals from an order by which 
the chancellor refused to disturb an earlier order vest-
ing. custody in the father. 

Our review of the record convinces us that the pre-
ponderance of the testimony is clearly in Mrs. Grumlin's 
favor. Inasmuch as our decision in this case is not apt 
to be of marked value as a precedent, no two child cust-
ody cases being. alike, we shall not attempt to narrate all 
the facts in detail. 

The original divorce decree is not in the record. It 
appears, however, that the appellant was awarded the 
divorce in the State of Texas in 1963. The decree 
vested the custody of all four children in the mother. 
The father, either then or later on, was directed to pay 
$25 a week for the support of the children. 

After the divorce proceeding. the appellant moved 
to California with the children. For som.e time she 
supported the children herself, with practically no as-
sistance from the appellee. In December of 1965, 
eve r, the appellant was afflicted with a serious disease 
and was no longer able to work. She had no recourse 
except to send the children to their father in Fort Smith, 
Arkansas, but she explained in a letter to Gray that she 
was not giving up the children permanently and wanted 
to have them back if she should regain her health and be 
able to take care of them. 

After the children arrived in Fort Smith the appel-
lee went to the chancellor and obtained an order termi-
nating his obligation to make support payments. In 
the same order the Court, without notice to the mother, 
vested the custody of the children in the father. We 
mention the fact that there has apparently never been 
any judicial finding that Mrs. Grum]in is unfit to have 
the children in her care.
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By 1967 Mrs. Grumlin had married her present hus-
band, had completely recovered from her illness, and had 
begun her efforts to regain the children. FOr a year 
or so she lived in Ohio, but her former husband was not 
co-operative either in permitting her to communicate 
with the children or in facilitating h.er efforts to have 
them visit her. Eventually Mr. and Mrs. Grumlin 
moved to Fort Smith, where they apparently intend to 
make their permanent home. Upon the record there 
can be no serious suggestion that Mrs. Grumlin has 
abandoned her children or that her steadfast devotion to 
them has wavered. 

• At- the hearing in the court below the- proof indicated 
that it is to the best interest of the children that their 
custody be transferred to their mother. The children 
have not fared too well while they have lived with their 
father and his present wife. The home is cramped for 
space. Both Mr. and Mrs. Gray are employed. The 
four youngsters are looked after during the day by the 
present Mrs. Gray's two children by a former marriage, 
neither of whom seems to be an ideal pe •son to stay with 
the young Grays. The Gray children are also decidedly 
in -need of dental care, one of them having eleven cavi-
ties in her teeth at the time of the hearing. 

Mrs. Grumlin lives with her mother in a home tha.t 
appears to be a desirable place for the children to liVe. 
At the time of the trial Mrs. Grumlin was not working 
and was free to look after the children during the day. 
Grumlin is employed and is able to support his wife's 
family.	The couple attend church regularly. 

We are convinced by the record before us, as -wf?, 
said at, the beginning, that custody should be vested in 
the mother. It should be added that in reviewirig. the 
ease we have been greatly handicapped by having no 
information about the reasoning that led the chancellor 
to deny Mrs. Grumlin's petition. The chancellor stated 
his ultimate conclusions in a letter-opinion to counsel,
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but he did not detail the factual basis for his decision. 
lie did say—and this is perhaps a clue to his thinking—
that he had talked with the children privately in cham-
bers a]ld bad reviewed a Welfare Department report, 
which is not in the record. We can attach no weight, 
however, to undisclosed information that rests only in 
the breast of the trial judge. The difficulty is not only 
that the litigants have no opportunity to rebut such mat-
ters, but also that it is impossible for this court to re-
view a ca.se on any basis except the evidence in the rec-
ord.	Walker v. Eldridge, 219 Ark. 594, 248 S.W. 2d 
638 (1951.). 

The decree must be reversed and the cause yemanded 
for the entry of a decree vesting custody of the four 
children in Mrs. Grumlin, with reasonable visitation 
privileges in Mr. Gray, and for such further proceedings 
as may be appropriate. 

JONES, J., dissents.


